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LETTERS  OF  TRANSMITTAL 


American  Indian  Policy  Review  Commission, 

Congress  of  the  United  States, 

Washington,  D.O.,  July  31, 1976. 

Hon.  James  Abourezk, 
U.S.  Senate, 
Dirlsen  Building. 
I  Ton.  Lloyd  Meeds, 

House  of  Representatives,  Raybxmi  Building, 
Washington,  D.O. 

Gentlemen:  Transmitted  for  your  review  and  consideration  is  the 
final  report  of  the  Task  Force  on  Trust  Reponsibility  and  Federal- 
Indian  Relationship,  which  was  completed  pursuant  to  Public  Law 
93-580.  The  report  was  formally  submitted  to  me  July  31,  1976. 

This  task  force  has  submitted  a  fine  report.  It  should  be  added  that 
the  work  was  accomplished  while  returning  approximately  $20,000  to 
the  Commission. 

The  quality  of  the  report  is  a  credit  to  the  members  of  the  task 
force. 

Sincerely, 

Ernest  L.  Stevens, 

Director. 


American  Indian  Policy  Review  Commission, 

Congress  of  the  L'xrrEn  States. 
Washington.  D.O.,  A  ugust  1, 1970. 
American  Indian  Policy  Review  Commission, 
Congress  of  the  United  States, 
Washington.  D.O. 

Honorable  Commissioners:  The  Task  Force  on  Trust  Responsi- 
bilities. Federal-Indian  Relations,  and  Treaty  Review  herewith  pre- 
sents its  final  report  to  the  Commission  pursuant  to  Public  Law 
93-580. 

The  Final  Report  is  necessarily  incomplete  in  addressing  the  issues 
and  problems  of  the  subject  matter  assigned  the  Task  Force.  With 
respect  to  particular  tribes,  reservations,  and  Indian  communities,  we 
have  found  that  frequently  very  substantial  amounts  of  time  and 
resources  have  been  committed  toward  the  research  and  presentation 
of  issues  and  problems,  and  proposals  or  solutions  for  resolving  many 
of  the  matters  of  local,  inter-community,  and  national  concern.  The 
Task  Force  report  does  not  approach  the  quality  of  much  of  the  work 
which  has  already  been  done  by  others.  However,  these  efforts  have 
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seldom  found  an  attentive  or  responsive  audience  in  the  various 
branches  of  the  Government;  or,  they  have  been  presented  to  a  system 
which  has  not  shown  itself  able  to  handle  rational,  reasonable,  or  the 
most  simple,  solutions  to  problems. 

The  Task  Force  respectfully  requests  that  its  report  be  printed  and 
made  available  to  the  general  Indian  community  and  other  interested 
parties  for  their  review  and  consideration. 

The  Task  Force  trusts  that  much  of  the  information  herein  will  be 
of  assistance  in  the  preparation  of  your  own  Report  to  the  Congress, 
and  therefore  urges  your  careful  consideration  of  its  content. 

Respectfully  submitted, 

Hank  Adams, 

Chairman. 
John  Echoiiawk, 
Doug  Nash, 

Members, 
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Summary  Report  and  Recommendations 


1.  INTRODUCTION 

This  Section  contains  a  summary  report  of  Task  Force  findings 
and  conclusions,  together  with  its  major  recommendations  regarding 
the  conduct  of  national  Indian  policy,  programming,  and  relations. 
It  may  be  noted  that  most  sections  of  the  Task  Force  Final  Report 
do  not  carry  explicit  conclusions,  and  generally  are  informational  and 
educational  in  character.  Regrettably,  time  and  other  factors  liniited 
the  Task  Force  from  completing  its  work  objectives,  and  from  fully 
utilizing  the  massive  amounts  of  current  data  or  much  information 
from  the  past  few  decades.  In  presenting  recommendations  in  this 
Section,  reliance  is  often  placed  on  such  information  that  is  not  re- 
flected in  the  body  of  the  Report. 

2.  OMISSIONS 

Notably  omitted  from  the  Final  Report  of  the  Task  Force  are  the 
case  studies  relating  to  Forest  Resources  Management,  Treaty  Fish- 
ing and  Hunting  Rights,  Water  Rights  Protection,  Indian  Nontax- 
ability  and  Trade  Rights,  and  Indian  Claims  Settlement  Processes. 
In  some  of  their  forms  or  applications,  these  several  subjects  have 
been  dealt  with  in  some  degree  by  other  Task  Forces.  Yet,  they  were 
primary  work  objectives  of  Task  Force  One.  A  few  of  the  subjects 
were  reserved  from  final  report  writing  for  purposes  of  including 
requested  information  and  statements  from  federal  agencies.  The 
Task  Force  chairman  expects  to  complete  reports  on  case  studies  de- 
layed on  those  grounds  for  submittal  to  the  Commission  in  the  near 
future.  If  the  time  constraints  of  the  Commission  itself  preclude  late 
submittal,  the  reports  could  readily  be  transmitted  through  some 
other  forum.  Some  references  to  these  issues  will  be  included  in  this 
summary  in  any  case. 

3.  ORGANIZATION"  OF  SUMMARY  REPORT 

The  general  format  of  this  Summary  Report  and  Recommenda- 
tions will  follow  a  mixed  pattern  of  listing  a  subject  and  then  stating 
either  the  recommendation  and  its  specifics,  its  rationale  or  justifica- 
tion, any  background  information  seeming  necessary,  or  other  general 
discussion,  in  no  certain  order.  The  recommendations  will  be  desig- 
nated as  such,  although  findings  and  conclusions  will  generally  ap- 
pear as  part  of  the  informational  presentations  or  justifying  discus- 
sions, if  not  as  recommendations. 
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4.  STATEMENT  OF  PRIORITY  RECOMMENDATIONS 

This  summary  is  generally  confined  to  recommendations  of  major- 
priority,  and  no  fixed  order  of  priorities  is  set.  While  national  policy 
principles  and  objectives  are  recommended,  for  instance,  their  adop- 
tion is  meaningless  in  the  context  of  the  failure  to  establish  the  govern- 
mental framework  essential  to  their  fulfillment,  or  in  the  absence  of  a 
national  commitment  to  make  them  work. 

It  is  concluded  that  the  national  trusteeship  to  Indian  people  can- 
not be  satisfied  under  the  present  system  within  the  Interior  Depart- 
ment, and  creation  of  a  new  independent  agency  is  recommended. 
However,  different  methods  of  addressing  problems  and  issues  of 
Indian  interests  are  required.  It  frequently  is  not  those  problems 
which  might  be  characterized  as  being  "monumental"  in  their  scope 
that  require  priority  concern  in  the  lives  of  many  Indian  people,  but 
rather  a  complex  of  incessant  minor  deprivations  and  unnecessary 
injuries  that  do  not  attract  the  attention  of  officials  with  the  power  to 
eliminate  these  burdens  altogether;  they  often  are  the  same  persons 
who  mindlessly  impose  them. 

5.  SUBJECT!  GENERAL  INDIAN  POLICY  PRINCIPLES  AND  OBJECTIVES 

Recommendations 

Task  Force  One  recommends  that  the  United  States  recognize  the 
following  principles,  objectives,  and  understandings,  as  the  founda- 
tion, and  as  imperatives,  of  the  modern  and  future  national  Indian 
policy : 

(1)  Indian  people  possess  an  inalienable  right  to  maintain  an  inde- 
pendent societal,  and  distinct  tribal  community,  existence  within  the 
American  system. 

(2)  The  rights  of  Indian  tribes  and  Alaskan  Natives  to  a  secure 
political  existence  as  self-governing  communities  of  a  distinct  political 
and  societal  character  shall  be  guaranteed  the  promise  of  permanence, 
and  shall  not  be  denied,  in  the  life  of  the  United  States  of  America. 

(3)  The  dependency  and  trustee  relationship  between  the  United 
States  and  Indian  tribes  was  not  to  be  one  of  governance  and  plenary 
control  over  Indian  existence,  but  was  to  be,  and  still  should  be,  one  of 
protection  against  injuries  and  losses  to  the  Indian  people,  and  one 
of  material  and  economic  assistance  to  the  tribes  as  a  matter  of  mutual 
advantage  and  advancement. 

(4)  From  its  formative  stages,  and  until  a  relatively  recent  date, 
relationships  between  the  United  States  (including  its  European  and 
colonial  predecessors)  and  the  several  Indian  tribes  were  founded  upon 
a  mutuality  of  rights  and  a  mutuality  of  interests,  common  to  all 
mankind  and  to  all  the  world's  nations.  Treaties  were  a  measure  of 
those  rights  and  of  Indian  sovereignty,  but  treaties  also  were  the  con- 
tract form  by  which  Indian  rights  might  be  altered ;  some  were  to  be 
diminished,  while  the  remainder  were  to  be  protected  by  the  superior 
power  which  came  to  the  United  States.  The  contracting,  by  treaty 
and  agreements,  relied  upon  the  willing,  or  otherwise  ultimate  con- 
sent, of  the  separate  national  parties.  Indian  treaties  should  not  now 
be  changed  except  through  negotiations  with  the  tribal  people  con- 
tracted by  the  particular  treaty  and  with  their  consent.  The  principles 
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that  are  seen  employed  in  international  com  cations— and  m  the  labor 
unions'  bargaining  in  this  country— should  prevail;  namely,  seeking 
a  new  contract  primarily  to  secure  better  terms,  or  to  satisfy  broader 
interests  of  mutual  benelit. 

(5)  National  policy  should  foster  commitments  designed  to  restore 
the  Indian  tribes  to  a  level  of  viable  economic  independence  m  con- 
text with  the  modern  national  and  complex  world  economy.  omplete 
economic  independence"  for  the  Indian  tribes,  together  with  the  goal 
of  revitalized  and  creative  self-government  and  "self-determination, 
was  the  declared  national  policy  in  the  depths  of  the  great  depression; 
the  nation  can  better  afford  its  requisite  commitments  now. 

(6)  As  many  as  half  the  Presidents  of  the  United  States  have  de- 
clared or  reiterated  a  proposition  of  broad  trusteeship  over  the  Indian 
tribes,  partly  premised  on  the  doctrine  that  "in  appropriating  to  our- 
selves their  territories  we  have  brought  upon  ourselves  the  obligation 
of  providing  them  with  subsistence"  or  sustenance  in  all  basic  natural 
and  national  needs.  The  principles  of  law  adhered  to  during  the  entire 
treaty-making  period  required  that  lands  should  not  be  taken  from  the 
Indian  people  to  the  extent  that  tribes  would  be  left  without  the  re- 
sources for  their  livelihoods  and  their  economic,  institutional,  and 
other  community  needs.  In  diminishing  the  capacity  of  the  Indian 
tribes  below  that  ability  to  maintain  their  societal  obligations  to 
themselves  in  providing  for  the  health,  education,  welfare,  and  eco- 
nomic advancement  of  the  various  communities,  the  United  States 
became  duty  bound,  upon  its  own  declared  premises,  to  substitute  its 
means  and  assistances  to  satisfy  that  capacity  with  an  equivalency  of 
present  and  future  resources  and  aid. 

(7)  Where  justice  and  equity  allows  a  restoration  of  losses  secured 
by  the  use  of  frauds  or  deceptive  treaties,  or  treaties  which  gave  effect 
only  to  the  gains  of  the  United  States,  national  consideration  should 
be  given  toward  making  concessions  which  restore  the  original  condi- 
tions. Perhaps  one  reason  President  Millard  Fillmore's  reputation 
has  been  lost  in  historical  oblivion  is  that  he  sought  such  considera- 
tions for  the  Indian  tribes  severed  from  their  lands  by  the  unratified 
treaties  of  California,  Oregon,  and  Nevada.  The  Indian  land  needs  in 
those  States,  as  well  as  Oklahoma,  should  be  given  high  priority  under 
any  land  restoration  policies. 

6.  SUBJECT  :  CREATION  OF  A  NEW  DEPARTMENT  OF  INDIAN  AFFAIRS  AS  AN 
INDEPENDENT  AGENCY  OF  THE  UNITED  STATES  GOVERNMENT 

Recommendation 

Task  Force  One  recommends  that  the  Bureau  of  Indian  Affairs  be 
replaced  by  establishment  of  an  independent  department  of  the  gov- 
ernment to  manage  the  United  States'  trusteeship,  relations,  and  obli- 
gations to  Alaskan  Natives,  Indian  Tribes,  and  related  communities 
in  America,  The  proposed  department  should  have  the  name,  "Depart- 
ment of  Indian  Relations  and  Community  Reconstruction,"  and  should 
reflect  the  following  assignments  of  responsibility  and  divisions  of 
function : 

(1)  The  Department  should  be  directed  jointly,  or  subject  to  the 
joint  control,  of  a  presidential  cabinet-level  Secretary  and  a  full-time 
Board  of  Indian  Control,  consisting  of  not  more  than  ten  Native  per- 


4 


sons.  These  executive  officers  would  all  be  appointed  by  the  President, 
with  advice  and  consent  of  the  Senate,  for  four-year  terms.  The  Presi- 
dent should  be  required  to  appoint  members  to  the  Board  from  lists 
of  nominations  submitted  to  him  for  each  position  by  designated  Na- 
tive American  constituencies  of  the  Department.  The  terms  of  office 
of  the  Board  of  Indian  Control  should  be  staggered  so  that  half  the 
Board  is  subject  to  appointment  every  two  years. 

(2)  The  new  department  should  contain  the  following  suggested 
Offices  or  Divisions.  The  Board  of  Indian  Control  mighl  have  assigned 
oversight  functions  relating  to  assigned  divisions,  or  exercise  similar 
types  of  responsibility  in  both  the  Central  Office  and  at  the  community 
le  vel.  Divisions  would  include  : 

A.  An  autonomous  Commission  on  Indian  Education,  which  would 
be  w  ithin  the  Department, 'but  which  would  be  free  from  routine  con- 
i  rol  and  supervision  of  the  Department.  The  form  of  selecting  the  most 
desirable  local  and  national  commission  would  be  spelled  out  in  the 
legislation.  Its  budget  would  require  evaluation  and  approval  by  the 
Department,  but  planning,  amounts  requests,  and  justifications  would 
originate  with  the  Commisssion. 

B.  An  Indian  Health  Administration  of  some  sort  or  quality.  At 
minimum,  there  should  be  a  health  services  planning,  evaluation,  and 
coordinating  unit  in  the  Department.  This  would  exist  even  with  the 
Indian  Health  Service  remaining  within  some  other  agency.  Coordi- 
nation with  the  planning  and  construction  of  Indian  housing  and  re- 
lated community  facilities  on  long-range  and  continuous  basis  would  be 
a  primary  benefit. 

C.  A  National  J rndian  Housing  and  Community  Facilities  Consti*uc- 
Uon  and  Credit  Authority  should  be  established  within  the  proposed 
Department.  One  billion  dollars  should  be  appropriated  into  the  U.S. 
Treasury  for  use  as  a  basic  reserve  or  trust  fund  to  be  used  within  the 
first  ten  years  of  the  Construction  and  Credit  Authority.  The  fund 
would  be  used  to  maximize  the  availability  of  outside  capital  invest- 
ments, as  well  as  to  provide  a  controlled  grant  fund  for  Indian  com- 
munities. Housing,  health  facilities,  and  water  sources,  sewage,  and 
electrical  support  systems  would  have  primary  reliance  upon  this 
Authority. 

D.  The  Department  should  also  have  an  Economic  Assistance  and 
Community  Development  Grants  arid  Loans  Fund,  including  Land 
Purchasing  and  Community  Planning  activities.  This  Fund  should 
also  be  initiated  with  a  one  billion  dollar  allocation  for  potential  use 
within  the  first  ten  years  of  the  new  Department.  As  would  be  the  case 
with  the  Construction  and  Credit  Authority,  planned  uses  of  monies 
could  be  projected  on  an  annual  and  multiyear  basis  for  approval  by 
the  Congress  in  appropriating  amounts  into  the  Treasury  or  for  obli- 
gating funds  on  both  annual  or  multi-year  basis.  Economic  Develop- 
ment on  Indian  Reservations,  at  least,  should  be  planned  in  the  con- 
text of  the  inalienability  and  nontaxability  of  Indian  properties.  The 
Fund  would  attempt  again  to  maximize  the  availability  of  develop- 
ment capital.  Interest  payment  subsidies  and  interest  payment  bonuses, 
for  example,  might  be  allowed  for  Tribes  or  other  Native  interests  who 
invest  their  cash  resources  or  credit  with  other  Tribes  or  Reservations 
without  money  resources  or  insufficient  monies  to  take  advantage  of 
investment  and  development  opportunities. 
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E.  A  similar  start-up  billion  dollar  approprjal  ion  should  be  made  for 
a  Natural  Resource*  Management  and  I)e ectopmc nt  Fund — including 
Land  and  Resources  Surveys  and  Transportation  Systems — which 
would  be  administered  by  the  Department.  The  allocation  should  be 
made  at  the  beginning  of  the  first  ten  years  of  the  Department.  The 
Fund  should  include  monies  for  cooperative  programs  with  non- 
Indian  institutions  and  organizations,  as  well  as  applied  and  basic 
research,  relating  to  natural  resources  management  and  development. 
Forest  management,  fish  and  wildlife  management,  water  resource-, 
land  use  planning;  mineral  resources  management,  and  the  like  would 
benefit  from  this  fund.  Transportation  systems  funding  would  be  co- 
ordinated with  priority  eonimunit}'  needs  identified  by  departmental 
and  tribal  processes.  According  to  information  submitted  to  Congress, 
the  "large  integrated  corporations  with  significant  amounts  of  income 
from  logging,  lumber,  plywood,  pulp,  and  various  paper  product-" 
alone  are  now  receiving  a  collective  "tax  subsidy  estimated  to  reduce 
Federal  revenues  by  $130  to  $1-10  million  per  year.''  Tribes  have  been 
paying  administrative  fees  to  the  U.S.  Government  for  more  than  50 
years  for  mismanaging  large  masses  of  their  natural  resources  and 
developmental  potential.  This  Resources  Management  and  Develop- 
ment Fund  would  provide  the  Tribes  with  a  variety  of  intensive 
resource  management  tools,  management  research,  and  access  to  com- 
petent professional  expertise  from  within  and  without  the  Indian 
community — as  well  as  from  the  well-subsidized  private  industry. 

It  is  contemplated  that  the  Department  could  fund  either  coopera- 
tive or  independent  activities  for  such  organizations  as  "Trout  Un- 
limited" or  Xorthwest  Steelheaders  in  fish  resources  production,  re- 
search, rehabilitation,  activities  where  Indian-related,  common,  or 
supplementary  resources  are  involved,  as  well  as  in  the  areas  of  Man- 
agement Systems  development  and  evaluation.  Most  natural  resources 
of  both  economic  and  aesthetic  value  of  Tribes  have  been  subjected  to 
an  unwarranted  neglect  or  disregard  under  the  Department  of  the 
Interior. 

t  F.  There  should  also  be  an  Office  of  Trust  Responsibilities  and  Trea- 
ties Administration  in  the  new  Department,  which  would  also  house 
an  Indian  Legal  Services  Fund  to  process  grants  and  loans  to 
Indian  tribes,  individuals,  organizations,  or  communities.  This  Office 
would  primarily  be  a  legal  rights  protection  and  litigation  agency. 
Virtually  all  litigation  and  case  development  functions  presently  in 
the  Justice  Department  should  be  delegated  to  this  Office— with  the 
exception  of  Indian  Claims  Cases  against  the  United  States— but 
remain  under  the  nominal  direction  of  the  Attorney  General  of  the 
United  States,  through  an  Assistant  Attorney  General  assigned  to  the 
Office.  This  Office  should  also  administer  a  system  of  Assistant  U.S. 
Attorneys  working  under  its  direction,  although  assigned  to  perma- 
nent and  temporary  details  in  the  various  judicial  districts  with  con- 
siderable Indian  populations,  or  as  needed. 

The  Office  should  be  empowered  to  bring  suits  against  other  execu- 
tive agencies  of  the  Federal  Government,  as  well  as  against  non-Fed- 
eral governmental  units  and  private  parties,  on  behalf  of  the  Depart- 
ment, or  m  the  name  of  the  United  States,  or  on  behalf  of  Indian 
Inbes  and  persons.  Where  a  Tribe  may  claim  a  conflict  of  interest  by 
the  Department's  position  or  claims,  the  Office  may  recommend  a  grant 
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to  the  Tribe  to  present  its  own  case;  or,  resisting  the  claims  of  the 
Tribe,  or  refusing  to  modify  legal  positions  in  favor  of  the  Indian 
claim  or  complaint,  may  provide  either  grant  or  mandatory  loan  for 
the  Tribe  or  Indian  interest  to  carry  its  own  litigation  and  case  devel- 
opment costs.  . 

From  the  early  Sixteenth  Century  into  the  early  Mneteenth  Cen- 
turv,  both  the  Spanish  and  English  Crowns  provided  for  independent 
lawyers  to  defend  Indian  interests  where  conflicts  were  evident,  and  to 
uphold  the  rights  of  Indian  beneficiaries  when  express  trust  relations 
were  established  in  the  colonies.  In  the  colonial  trusteeships,  the  lead- 
ers of  the  t  ribes  were  sometimes  named  as  the  trustees  or  guardians  for 
the  persons  and  properties  of  the  Tribe.  Either  the  trustee  or  the  bene- 
ficiaries could  require  the  intervention  of  the  attorney  or  counsel  to 
press  claims  in  behalf  of  the  beneficiary,  whether  against  the  trustee  or 
against  third  parties.  This  was  not  necessarily  uniform  practice  in  all 
the  colonies,  but  there  was  sufficient  frequency  in  it  to  characterize  the 
practice  as  a  duty  of  trusteeship. 

The  general  concepts  may  not  be  a  satisfactory  substitute  for  the 
stylized  independent  "Trust  Counsel  Authority"  proposal  which  has 
previously  been  considered.  However,  it  is  premised  partly  upon  the 
view  that  a  purposefully  committed,  responsible  advocacy  agency,  un- 
der joint  control  of  a  Secretary  and  Board  of  Indian  Control,  could 
lessen  the  need  for  the  Trust  Counsel  Authority,  as  well  as  the  incid- 
ence of  adversary  relationships  which  now  arise  and  exist  under  the 
closed  system  of  Federal  Indian  government.  The  Natural  Resources 
Management  division  would  have  the  primary  administrative  respon- 
sibilities relating  to  property  aspects  of  the  trust  relationship,  together 
with  greater  management  responsibilities  being  vested  with  Indian 
tribes,  and  consolidated  or  inter-tribal  agencies  similarly  involved. 

Other  units  in  the  proposed  Department,  briefly,  would  include : 

G.  An  Office  of  Budget  and  Program  Integration,  including  Gen- 
eral Accounting  and  Programs  Operations  Evaluations  for  both  the 
Department  and  Indian  community  levels. 

H.  General  Welfare  and  Community  Services,  including  financial 
and  technical  assistances  and  support  to  tribal  governmental  agencies, 
and  organized  or  eligible  Indians  in  urban  communities. 

I.  Three-year  Commission  on  Tribal  Recognition,  including  an  Arbi- 
tration and  Reports  Board  on  Eligibilities  and  Entitlements  to  Tribal 
Memberships ;  and,  a  Tribal  Constitutions  Revisions  and  Reform  As- 
sist a  nee  Board. 

J.  An  Office  of  General  Counsel;  Legislative  Liaison;  Appeals;  and 
Departmental  ombudsman. 


7.  ADDITIONAL  DISCUSSIONS 


(3)  Federal  Budget  for  New  Department:  It  is  proposed  that  the 
independent  new  agency  be  established  fully  by  1980,  and  that  a  gen- 
eral budget  in  the  realm  of  $2  billion  per  year  be  anticipated  in  its 
first  five  years  of  operation,  not  including  the  three  separate  funds 
discussed  above  at  items  C,  D,  and  E.  However,  funds  from  the  gen- 
eral departmental  appropriations  should  be  available  for  various  pro- 
grams and  functions  included  in  those  same  departmental  categories. 
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It  is  thought  that  best  use  of  direct  grant  and  related  Indian  com- 
munity assistance  would  not  be  used  most  effectively  on  an  immediate 
crash,  or  increased,  expenditure  basis,  should  a  new  department  be 
fully  in  place  before  1980. 

One  contemplates  that  it  would  take  even  the  proposed  Indian  Edu- 
cation Commission  sufficient  planning  time  to  propose  modified  uses 
of  existing  education  resources,  additional  to  formulation  of  longer 
range  plans  and  commitments. 

It  is  proposed  that  Indian  tribes  and  communities  be  enabled  to  par- 
ticipate in  a  general  form  of  "zero-based  budgeting"  process  for  the 
proposed  new  Department  as  rapidly  as  that  agency  has  favorable 
prospects  for  establishment.  In  fact,  a  general  overhaul  and  redirection 
of  the  funding  system  and  budget  expenditures  for  "Indian  programs" 
should  be  provided  for  with  full  tribal  participation  with  the  exist  Lng 
agencies.  The  Band  Analysis  system  has  been  criticized  and  con- 
demned almost  uniformly  by  all  witnesses  who  addressed  the  problem 
at  Task  Force  One  hearings.  A  virtual  "absolute  zero,"  zero-based 
budgeting  process  should  be  considered  as  being  essential  for  at  least 
one  Fiscal  Year  in  the  near  future.  Hearing  witnesses  stated  strong 
support  for  the  Congressional  Appropriations  Committees'  "add-ons 
process"  as  a  useful  method  of  directly  informing  the  Congress  of 
their  own  programs,  plans  and  aspirations,  despite  the  frequency  of 
disappointment  in  failing  to  secure  the  requested  funds.  The  Con- 
gressional appropriations  and  budget  committees  should  probably  also 
be  directly  involved  in  the  planning  of  a  zero-based  budgeting  effort, 
along  with  Indian  representatives. 

(4)  Local  Agency  and  Tribal  Structures:  There  appear  to  be  no 
strong  sentiments  abroad  for  saving  the  Area  Offices.  The  question  of 
maintaininug  full-scale  agencies  appears  to  have  greatest  support 
with  Tribes  who  have  a  single-tribe  agency,  although  that  also  seems 
to  draw  varied  reactions,  along  with  multiple-agencies  on  a  single 
reservation.  It  would  seem  that,  both  immediately  and  on  long-term 
basis,  that  a  number  of  alternatives  should  be  available, 
absence  of  economic  resources  in  the  tribal  domain.  This  monumental 
Department  for  more  direct  distribution  to  the  range  of  Indian  com- 
munities, preferential  consideration  should  probably  be  given  to  an 
absorption  of  general  agency  functions  into  the  program  and  personnel 
structures  of  tribal  government  and  community  institutional  activities. 
The  1834  congressional  organization  of  the  "Indian  Department"  man- 
dated that  tribal  members  and  other  Indians  be  hired  for  all  available 
jobs  m  the  agencies  for  which  they  might  qualify  or  be  able  to  operate 
m  proficiently. 

The  incidence  of  present  employees  holding  positions  with  respon- 
sibilities for  which  they— and  probablv  no  one  in  their  particular 
agencies— are  neither  professionally,  technically,  nor  intellectually 
qualified  was  demonstrated  at  Task  Force  hearings  and  through  other 
channels  of  information.  Alternatives  to  a  number  of  these  situations 
are  absolutely  necessary  in  view  of  the  tribal  economic  and  other  inter- 
ests involved.  To  fully  uphold  and  fulfill  the  federal  trust  responsi- 
bilities toward  Indian  people  in  relation  to  resources  management  even 
at  the  most  minimal  level  of  competence  and  skill  wilf  require  the 
Hiring  of  substantial  numbers  of  new  personnel  by  some  agencies. 
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Although  frequently  this  will  be  most  appropriately  done  by  the  1  ribes 
having  need  for  the  personnel,  there  are  numerous  instances  where  a 
shared  personnel  pool  of  professional  and  technically  proficient  tribal 
employees  would  represent  a  better  use  and  utilization  of  personnel. 
It  makes  little  sense  to  have  the  needed  personnel  hired  by  the  agency 
that  has  either  not  recognized  their  need  in  the  past,  or  failed  to  insist 
upon  their  hiring  and  presence  as  being  essential. 

The  matter  of  tribal  or  community  size,  it  is  obvious,  must  be 
addressed  from  a  number  of  perspectives.  The  smallness  of  a  tribe 
should  not  present  any  insurmountable  problems,  either  from  the 
standpoint  of  programing  or  of  policy.  Small  tribes,  however, 
should  not  be  treated  in  a  nonsensical  manner.  Automatic  funding 
formulas,  generally,  should  have  the  flexibility  for  responding  to 
realities.  The  formula  by  which  700  non-Indian  counties  were  dis- 
tributed their  shares  of  $175  million  in  U.S.  National  Forest  1074  tim- 
ber revenues  was  grossly  inequitable  to  the  local  governmental  units 
which  received  nothing.  The  range  in  cumulative  amounts  paid  tribes 
from  Federal  Revenue  Sharing  Funds — from  $72  to  $5,012  million — 
is  similarly  questionable  from  the  standpoint  of  purposeful  program- 
ing. 

One  good  example  of  a  tribe  utilizing  alternatives  for  satisfying 
its  program  funding  needs  is  seen  with  the  Ak  Chin  Community  of 
Arizona.  It  has  a  population  of  several  hundred  on  its  Reservation, 
where  it  is  providing  one  of  the  best  models  for  agricultural  farms 
development  in  Indian  country.  It  manages  its  own  income  and  reve- 
nues, but  it  participates  in  joint  programing  with  the  Gila  River 
Reservation  for  minimizing  the  personnel  needs  for  securing  com- 
munity services  funds.  This  represents  a  costs  savings  to  both  Reserva- 
tions in  fact.  The  Puyallup  Tribe's  operating  as  a  conduit  for  funding 
the  Indian  population  of  Tacoma,  Washington,  in  autonomous  pro- 
graming is  another  example;  as  is  the  Zuni  Pueblos'  past  sponsorship 
of  statewide  service  programs.  Historically,  a  number  of  tribes  stood 
tributory  to  others,  or  under  the  protection  of  other  tribes.  Xnmerous 
treaties  provide  for  consolidation  of  population,  resources,  and  en- 
deavors. If  actions  or  ideas  are  not  unreasonably  nor  arbitrarily  re- 
stricted, there  are  sufficient  numbers  of  alternatives  and  possibilities 
for  serving  the  greatest  proportion  of  Indian  people  needful  of  the 
services  or  periodic  assistance. 

?dore  critical  problems  are  likely  to  arise  with  large,  established 
tribes  with  scattered  villages  and  rural  populations,  such  as  the  Papago 
Tribe  and  Reservation  of  Arizona.  The  inequities  in  relating  to  their 
populations  will  be  dealt  with  in  another  account,  but  bevond  the 
deprivations  experienced  in  that  region,  the  problem  of  dealing  with 
people  as  statistics  and  gross  numbers — irrespecthre  of  their  distribu- 
tion and  living  patterns — is  evidenced  there  as  wTell  as  anywhere. 

(5)  Regional  Planning  Councils :  A  proposal  for  Regional  Councils 
was  communicated  in  the  interim  Report  of  the  Commission,  naming 
ten  suggested  regional  areas  to  stand  in  place  of  any  legitimately 
needed  Area  Office  functions.  These  would  be  patterned  in  form  and 
function  after  the  planning  and  management  councils  established 
under  the  Act  declaring  the  200-mile  fisheries  and  economic  zones  off 
the  American  Coast.  Such  councils  would  be  similarly  staffed,  although 
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most  permanent  staff  personnel  could  reside  in,  or  rotate  among,  the 
various  communities  and  units  of  government  served.  If  any  of  the 
several  forms  of  suggested  regional  planning,  coordinating,  and  eval- 
uation systems  might  be  considered  as  viably  structured  into  the 
overall  Departmental  and  Indian  participation  systems,  the  Task 
Force  would  recommend  the  establishment  of  three  experimental  coun- 
cils in  diverse  situations.  These  three  councils,  whether  compared  to 
AIPRC  or  the  oceanic  economic  councils,  would  be  able  to  devise 
different  models  for  functional  regional  councils.  The  recommended 
regions  would  be  (1)  the  Indian  population  of  Oklahoma;  (2)  the 
Indian  populations  of  California;  and  (3)  the  Indian  populations 
residing  within  the  States  presently  represented  by  tribal  member- 
ships in  the  Northwest  Affiliated  Indian  Tribes. 

(6)  The  General  Failure  of  the  BIA:  The  most  notorious  failure 
of  the  Bureau  of  Indian  Affairs  in  the  programs  where  it  lias  com- 
mitted considerable  funds — to  be  distinguished  from  failures  to  commit 
either  sufficient  funds  or  consistent  conscientious  effort,  as  in  the  matter 
of  water  rights  protection — has  been  in  the  area  of  inability  to  create 
permanent  economic  opportunities  and  employment  for  Indian  com- 
munities of  all  descriptions,  and  irrespective  of  the  availability  or 
absence  of  economic  resources  in  the  tribal  domain.  This  monumental 
failure  to  keep  most  Indian  people  out  of  work  is  all  the  more  shame- 
ful in  view  of  the  fact  that  the  BIA  has  had  the  assistance  of  so  many 
other  agencies — Office  of  Economic  Opportunity;  Economic  Develop- 
ment Administration;  Office  of  Minority  Business  Development; 
General  Services  Administration;  and  the  Small  Business  Administra- 
tion— in  managing  monies  and  tribal  economic  resources. 

The  former  OEO  agency  delivered  more  dollars  to  Indians  above 
the  poverty  level  than  to  persons  below  that  level.  The  agency  also 
fostered  favoritism  and  "buddy  systems''  of  the  worst  sort.  The  near 
95%  failure  rate  in  EDA  enterprises  has  previously  been  reported  to 
the  Commission.  In  the  BIA's  old  stellar  program  of  the  latter  1950's 
and  the  1960's,  the  Industrial  Development  Program,  only  200  jobs 
annually  were  created  among  the  national  Indian  labor  force.  Less 
than  $10  per  capita  was  contributed  to  the  reservation  income  level 
during  its  first  decade  of  operations.  In  this  first  third  of  the  follow- 
ing decade,  job  opportunities  fell  more  than  80%  short  of  projections, 
and  delivered  an  average  annual  wage  of  less  than  $3,000  to  those 
few  hundred  employed  in  them. 

The  testimony  received  at  the  Task  Force  hearing  in  Albuquerque 
regarding  the  intrusion  of  organized  crime  figures  into  economic 
development  projects  and  speculative  property  sales  in  New  Mexico 
and  Arizona  was  not  surprising.  Neither  was  the  reported  fact  that 
a  disorganized  BIA  refused  to  investigate  such  matters,  but  acted  in 
aid  of  the  faulty  deals. 

It  perhaps  should  be  more  surprising  that  there  have  not  been  more 
instances  of  such  occurrences  as  that  involving  the  delivery  of  the 
more  than  $5  million  in  Xavajo  housing  monies  to  a  suspect  company 
in  Los  Angeles  directed  by  a  man  wTith  a  long  criminal  record  in  con- 
fidence schemes  and  frauds.  The  loss  of  federal  and  Indian  funds  in 
that  matter  is  only  one  in  a  series  of  situations  in  which  tribal  treasur- 
ies were  cheated.  In  the  early  1970?s,  the  highest  officials  in  the  Interior 
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Department  and  BIA  allowed  another  man  of  similar  criminal  record 
to  push  his  schemes  for  draining  a  South  Dakota  Tribe  of  its  economic 
development  funds — potentially  30%  of  a  claims  judgment  award 
that  had  grown  to  more  than  $8  million  before  it  was  released  for  use 
to  that  Tribe. 

Area  bankers  vetoed  a  number  of  proposals  from  other,  similar  en- 
terprisers recruited  directly  and  indirectly  bv  the  BIA.  The  prime 
mover  in  those  efforts  was  the  Business  Manager  for  the  Tribe. 
Increased  pressures  developed  in  BIA  and  EDA  to  finalize  a  tribal 
investment.  The  BIA  had  its  possession  an  FBI  RAP-sheet  on  the 
Business  Manager,  or  partner  to  the  tribe,  showing  a  number  of  fraud 
arrests  and  one  commitment  to  an  institution  for  the  "crimi- 
nally insane."  The  BIA  did  not  disclose  its  information  to  the  Tribe. 
A  variety  of  lucky  accidents,  as  well  as  an  untimely  death,  stalled  the 
tribal  investment  actions — after  it  had  approved  an  increased  ante  in 
the  final  proposed  plan — until  the  whole  matter  was  blocked  by  com- 
munity reaction  and  publicity.  Apparently,  the  BIA  also  failed  to 
inform  a  former  aide  to  U.S.  Senator  McGovern.  who  became  involved 
in  advising  that  Tribe  on  behalf  of  EDA,  of  its  knowledge  of  all 
personalities. 

Senator  McGovern  did,  as  a  routine  matter,  process  the  Tribe's 
funds  through  the  Congress  while  the  aide  was  on  his  staff.  However, 
the  Senator  did  disassociate  himself  with  his  former  assistant,  while 
declaring  his  good  motives,  during  the  time  period  involved.  Other 
documents  from  the  same  period,  or  shortly  thereafter  in  early  1973, 
carried  the  signature  of  that  aide  as  being  a  representative  of  the 
Senator  in  exploring  land  status  in  Wounded  Knee,  South  Dakota. 
The  Task  Force  chairman,  who  assumes  full  responsibility  for  these 
statements,  has  full  confidence  in  the  integrity  of  both  Senator  Mc- 
Govern and  his  former  aide.  Nonetheless,  there  has  been  great  care- 
lessness— and  definite  BIA  malfeasance — in  encouraging  these 
situations. 

In  another  area  of  the  Pacific  Northwest,  the  so-called  "Greek 
Mafia'3  has  approached  a  number  of  Indian  persons  and  tribes  in 
order  to  establsh  themselves  with  Indian  fronts  in  the  conduct  of  a 
variety  of  gambling,  racing,  and  other  potentially  illicit  activities  on 
Indian  recservations.  While  it  is  unknown  if  there  have  been  any 
successful  entries,  the  U.S.  Attorney  and  the  BIA  have  refused  to 
act  to  eject  a  busine-s  operation  in  trespass  on  the  Puyallup  tribal  lands 
that  has  publicly  declared  intent  to  add  prostitution  to  this  gambling 
operations. 

8.  UNRECOGNIZED  AND  OFF-RESERVATION  INDIANS 

The  Task  Force  recommends  that  national  policy  recognize  its  basic 
duties  of  trusteeship  to  Indian  tribes  in  general.  Congress  repeatedly 
acknowledges  its  relationship  to  Indian  people  in  all  parts  of  the 
nation,  but  the  courts  have  periodically  stated  that  Congress  has  the 
power  to  decide  when  it  shall  terminate  its  "guardianship  to  the 
Indians."  Both  the  Congress  and  the  Courts  have  differed  on  what 
the  nature  of  that  guardianship  is,  and  neither  has  clearly  defined  it. 
The  Passamaquoddy  case  may  stand  for  the  proposition  that  the 
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Congress  cannot  end  its  relationship  merely  by  choosing  to  forget 
Indian  populations.  The  U.S.  Supreme  Court  has  otherwise  decided 
that  treaty  tribal  rights  may  survive  "termination"  of  a  tribe;  and 
some  rights  have  so  survived  under  these  rulings  reaffirming  them. 

The  Task  Force  recommends  that  the  proposed  unit  in  a  new  Indian 
agency  be  charged  with  resolving  many  or  the  issues  of  recognition. 
It  is  also  proposed  that  the  general  issue  of  tribal  membership  be 
explored  from  the  standpoint  of  national  policy,  and  that  those  cases 
of  membership  denials  where  the  Bureau  of  Indian  Affairs  lias  been 
the  primary  agent  be  reported.  The  Task  Force  supports  the  proposi- 
tion generally  that  a  tribe  possesses  the  right  to  decide  the  issue  of 
membership;  but  there  have  been  too  many  abuses  in  the  processes, 
and  there  has  been  an  overbearing  influence  on  many  decisions  by 
the  Bureau.  There  are  also  cases  of  the  BIA  not  responding  to  regu- 
lated appeals  to  it  for  periods  of  more  than  one  year  after  the  appeals 
have  been  submitted.  Additionally,  the  BIA  has  violated  its  regula- 
tions requiring  written  consent  when  acting  on  its  own  to  strike 
members. 

9.  LAND  ACQUISITION 

The  inequities  in  land  distribution,  losses,  and  availability  to  In- 
dian tribes  and  individuals  should  be  resolved  to  conform,  as  na- 
tional policy,  with  laws  past  and  presently  on  the  federal  lawbooks 
for  providing  land  to  Indian  families  and  tribes.  The  New  Commu- 
nities Act  of  the  early  1950s  sought  to  establish  new  townships  on 
grants  from  the  public  domain  just  at  the  moment  that  Congress  was 
gearing  up  to  "terminate"  Indian  communities  and  tribal  bodies. 
While  many  "recognized"  Indians  in  California  live  with  their  legacy 
of  "no  lands  and  unratified  treaties"  for  California  Indians,  we  find 
Nevada  Indian  populations  crowded  at  the  Reno-Sparks  Colony  with 
25  persons  per  acre  and  no  high  rises.  We  find  Indian  ranchers  in 
South  Dakota  holding  98,000  acres — which  may  well  not  be  excessive 
for  successful  ranching  on  range  and  grazing  lands.  But  we  also 
find  proposals  in  the  Congress  for  keeping  young  non-Indian  ranch 
families  on  their  ranches  and  farms  through  federal  aid.  We  hear  the 
pi'oposal  for  the  same  result  in  the  national  political  campaigns  for 
allowing  a  tax  exemption  on  inheritance  of  small  family  farms  in 
amounts  ranging  between  $160,000  and  $250,000.  We  have  seen  non- 
Indian  homesteads  on  the  public  domain.  And  we  find  that  Interior 
Department  policies  have  prevented  countless  Indians  from  perfect- 
ing the  rights  to  similar  lands  for  which  thev  have  been  eligible  since 
1887  and  1934.  _ 

Administratively  and  congressionally,  it  would  be  worthy  of  the 
Nation  to  attempt  to  restore  the  Black  Hills  to  the  Dakota  at  the 
earliest  possible  time — even  if  that  be  drawn  out  until  the  national 
Tri-Centennial.  Similarly,  it  would  be  worthy  of  the  U.S.  Park  Serv- 
ice and  the  Mormon  community  of  Moccasin  to  plan  conveyance  of 
its  lands  to  the  Kaibab  Paiutes. 

10.  LAND  CLAIMS  ATTORNEYS 

The  Task  Force  is  shocked  to  learn  that  a  single  law  firm  has 
earned  $15,026,343.69  from  its  cases  decided  before  the  Indian 
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Claims  Case  since  its  first  recovery  in  1958.  When  its  final  cases  are 
won,  the  law  firm  will  have  received  more  from  Claims  Cases  than 
the  United  States  has  sought  to  pay  the  Lakota  for  its  greatest  Loss 
within  the  Great  Sioux  Reservation  of  1868.  The  Sioux  do  not  get 
interest,  and  the  ten  lawyers  and  law  firms  who  have  received  more 
than  $1,266,525.25  for  their  Indian  claims  work  have  diminished 
their  tax  burden  on  these  monies  by  extending  the  cases  over  thirty 
years  time.  The  Task  Force  knows  it  is  too  late  to  investigate  the  post 
World  War  II  practice  of  several  of  these  law  firms  in  hiring  an 
Indian  to  recruit  scores  of  tribal  clients,  but  we  wonder  why  there  was 
Ho  investigation  then  when  that  client  recruiter  claimed  that  the  com- 
bined law  firms  had  promised  him  $10  million  for  his  efforts.  He 
subsequently  set  tled  with  them  out  of  court. 

11.  THE  CONGRESS  AX1)  INDIAN  INTERESTS 

The  Task  Force  recommends  that  Congress  authorize  the  organi- 
zation within  its  respective  Houses  a  full  Committee  on  Indian  dela- 
tions, if  not  a  Joint  Committee  of  the  Congress  on  Indian  Relations. 

A  critical  issue  has  been  raised  with  respect  to  the  issue  of  the 
so-called  Central  Arizona  Tribes*  Water  Rights  Hill,  introduced  into 
the  U.S.  Senate  by  the  Honorable  Senator  from  Massachusetts, 
Edward  M.  Kennedy.  The  Task  Force  could  understand  a  momentary 
anger  on  the  part  of  the  Hon.  Senator  Paul  Fannin  having  caused 
him  to  declare  in  private  that  he  could  guarantee  that  "this  bill  will 
not  be  introduced  into  the  Senate  of  the  United  States." 

The  published  reports  from  Arizona,  however,  alleging  that  Senator 
Barry  Goldwater  had  declared  that  Senator  Kennedy  possessed  no 
right  to  introduce  a  bill  a  fleeting  Arizona  Indians  without  the  clear- 
ance and  approval  of  the  Arizona  Congressional  Delegation  raises 
a  substantive  issue.  Oklahoma  Indians  could  have  properly  appre- 
ciated such  sentiments  when  the  Senator  from  Massachusetts,  Charles 
Dawes,  was  dispossessing  them  of  their  promised-forever  lands;  or, 
when  the  President  from  Massachusetts.  John  Quincy  Adams,  was 
preparing  the  groundwork  for  moving  all  Eastern  Indians  to  Okla- 
homa. The  issue  at  this  time  is  one  o,f  national  obligations  and  trust 
responsibilities.  Although  the  Task  Force  does  not  see  the  need  for 
any  requirements  among  the  present  members  of  the  Congress  for 
any  such  rule,  it  would  seem  that — rather  than  assuming  possessory 
control  of  the  destiny,  rights,  and  interests  of  Indians  residing  within 
a  Congressional  Member's  state  boundaries — as  the  supreme  or  pri- 
mary superintending  trustee  for  the  tribes,  that  a  Member  of  Congress 
might  more  properly  disqualify  any  vested  interest  in  maintaining  a 
local  posture  over  the  national  obligation.  From  what  state,  other- 
wise, must  a  President  be  from  to  assert  any  solemn  obligations  to 
the  Xation's  first  "wards"  I  Many  Indians  might  perhaps  feel  honored 
in  being  treated  in  political  kind  with  the  Xation's  federal  judges 
and  the  Senate  protocol  on  their  selection.  For  too  many  Indians, 
there  is  related  parallel :  just  like  Judge  Crater:  their  water  is  missing. 


SECTION  I 


Contains  a  general  summary  of  the  Task  Force's  work 
activities,  personnel,  and  a  narrative  of  problems  and  issues 
identified  in  the  course  of  its  work.  The  basic  recommenda- 
tions discussed  are  presented  in  the  preceding  Summary 
Report  and  Recommendations. 

Summary  of  Task  Force  Review 
i.  general  activity  background 

Task  Force  One  has  operated  on  a  one-year  revised  budget  of 
$89,000.00.  The  Task  Force  returned  to  the  Commission  more  than 
$20,000  from  its  original  budget  allocation.  From  the  total  18  man- 
months  worktime  allowed  members,  full-time  employment  for  one 
year  was  assigned  Chairman  Hank  Adams  (Assiniboine-Sioux),  while 
the  remaining  six  months  paid-time  allocation  was  divided  between 
members  John  Echohawk  (Pawnee)  and  Doug  Nash  (Nez  Perce). 
Emplo3'ed  on  Task  Force  staff  in  the  final  six  months  were  Kevin 
Cover  (Pawnee-Comanche),  Roman  Bitsuie  (Navajo),  and  Bill 
Johnson  (Umatilla).  Bill  Pensoneau  (Ponca)  and  Darryl  Clark 
(Assiniboine)  were  employed  60  days  each,  while  Tony  Fast  Horse 
(Oglala  Sioux)  interned  for  one  month.  In  the  first  six  months,  Bruce 
Davis  (Oglala).  Michael  Benson  (Navajo),  and  Luann  Jamieson 
(Seneca)  worked  briefly  for  the  Task  Force  in  research  and  data  col- 
lection. Michael  Hughes  (Hopi-Papago)  and  Vincent  Knight  (Ponca) 
were  consultants  for  work  in  Arizona  and  Oklahoma. 

The  primary  assignment  of  the  Task  Force  from  Public  Law  93-580, 
as  stated  in  the  Commission  Manual,  required  work  involving:  "a 
study  and  analysis  of  the  Constitution,  treaties,  statutes,  judicial  inter- 
pretations, and  Executive  Orders,  to  determine  the  attributes  of  the 
unique  relationships  between  the  Federal  Government  and  Indian 
Tribes  and  the  land  and  other  resources  they  possess." 

Task  Force  studies  have  covered  a  period  of  nearly  500  years.  Nu- 
merous foreign,  federal,  state,  tribal,  and  other  Indian  and  non-Indian 
documents,  records,  and  report  information  have  been  reviewed  for 
possible  use  in  the  Final  Report.  Several  different  study  methods,  in- 
cluding case  studies  and  random  surveys,  have  been  used  to  examine 
contemporary  issues  and  crucial  questions;  of  general  importance  to 
Indian  people  and  the  larger  national  population. 

Field  studies,  hearings,  site  visits,  conferences,  and  Indian  reserva- 
tion community  interviews  have  been  concluded  in  the  States  of  Wash- 
ington. Oregon,  California,  Arizona,  Nevada,  Montana,  New  Mexico, 
North  Dakota,  Massachusetts,  Wisconsin,  Oklahoma,  South  Dakota, 
Colorado,  Kansas,  New  Hampshire,  North  Carolina,  and  Washing- 
ton. D.C.  Other  states  were  given  attention  in  studies. 
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n.  GENERAL  DISCUSSION  OF  REVIEW  IMPLICATION  S 

Tracing  the  history  of  legal  concepts  and  policy  applications  in  the 
field  of  Indian  Affairs  discloses  a  constant  stream  of  abandonment-  or 
abuses  of  law  within  the  executive,  legislative,  and  judicial  proce  < 
of  America.  The  System  works — and  how  it  has  worked !  Its  central 
balancing  feature  bias  been  that  when  good  actions  have  been  rendered 
by  one  arm  of  government,  the  good  effects  have  been  checked  by  an- 
other arm  or  by  other  hands. 

Unfortunately,  these  statements  are  particularly  true  in  this  modern 
era.  They  cannot  be  relegated  to  the  distant  past.  "The  past  is  as  recent 
as  yesterday,"  as  one  hearing  witness  declared.  Many  wrongs  com- 
mitted in  prior  moments  of  history  carry  their  own  rationalization,  or 
find  basis  in  reasons  that  may  be  more  readily  understood  or  accepted 
than  actions  which  are  clearly  unconscionable — but  committed  by  a 
self-professed  enlightened  people  and  mature  nation. 

A  central  purpose  and  obligation  shared  by  the  Task  Force  and 
the  Commission  is  that  of  helping  to  frame,  or  to  stabilize  the  founda- 
tions for,  a  positive  and  promising  future  for  the  Native  American 
people  within  the  life  of  the  United  States. 

This  task  cannot  be  accomplished,  or  even  approached,  merely  by 
detailing  a  near-limitless  chronology  of  wrongs  done  to  Indians.  What 
matters  is  the  future.  The  Commission  and  its  investigative  units  shall 
fail  that  concern,  either  if  we  pursue  the  most  exotic  fantasies  for 
which  we  may  find  some  basis,  or  if  we  choose  to  place  our  recom- 
mendations in  commonly  expressed,  yet  most  negative,  cast:  "Indians 
should  be  able  to  make  their  own  mistakes."  At  minimum,  the  Task 
Force  results  should  at  least  allow  someone  some  chance  to  do  some- 
thing right ! 

In  analyzing  the  issues  of  federal  Indian  relations,  treaties,  and 
trust  responsibilities,  the  Task  Force  addressed  the  question  of  the 
Indian  future  at  different  points  in  time. 

In  adopting  and  amending  the  Constitution  of  the  United  States, 
what  future  was  contemplated  for  the  Indian  people  in  the  future  of 
America  ? 

What  future  was  contemplated  in  each  instance  in  the  making  of 
innumerable  treaties  with  Indian  Nations  over  a  period  of  nearly  400 
years  throughout  the  span  of  two  continents  ? 

A  trust  relationship  does  not  contemplate  the  utter  ruin,  demise,  or 
destruction  of  the  trust's  human  or  national  beneficiary.  What  designs 
for  a  future  must  be  satisfied  by  the  exercise  of  trust  responsibilities? 

Asking  the  same  questions  through  the  flow  of  history,  we  find,  pro- 
vides few  constant  answers.  Yet  we  do  find  some  constants — some  ele- 
ments which  do  not  change — or  which  only  change  by  abberrations. 
or  at  fault  of  deviations  from  the  standards  or  values  which  by  reason 
or  morality  might  most  naturally  be  expected  to  prevail. 

And,  yes,  we  do  find  some  constant  patterns.  There  is  some  con- 
stancy in  change:  such  as  changing  the  rules  repeatedly — in  laws 
or  outside  laws — to  the  detriment  of  Native  people,  and  for  the 
advantage  of  the  non-native  rulemakers. 

What  justice,  we  inquired,  can  be  claimed  for  an  alleged  "Right  of 
Discovery?"  And,  accepting  its  justness  in  its  vigorous  employment, 
we  also  asked,  what  future  to  Indian  Nations  did  this  right  allow  ? 
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From  the  earliest  eras  of  New  World  exploration,  the  great  sci- 
entists, philosophers,  theologians,  politicians,  academicians,  and  legal 
scholars  of  Europe  concurred  in  a  view  that  'discovery"  permitted  a 
just  claim  and  right  to  property  in  the  Americas.  There  was  common 
agreement  that  the  Native  Nations  had  appropriated  to  themselves 
too  expensive  an  area  of  the  World's  land  masses — vastly  exceeding 
the  just  territorial  needs  of  the  Indian  populations.  This  rationale 
decreed  that  the  Native  people  must  necessarily  surrender  major  por- 
tions to  the  Law  of  Nature"  and  the  Creators  Will."' 

However,  when  advanced  and  confirmed  in  the  developing  "Law 
of  Nations,"  under  which  the  United  States  of  America  was  born,  a 
corollary  or  necessary  right  was  recognized  for  the  Indian  people; 
one  which  imposed  strict  limitations  upon  claims  made  by  "discov- 
ery." The  Native  people  were  to  be  accorded  their  right  to  life  upon 
the  planet."  The  aboriginal  nations  were  to  remain  in  possession  of  a 
"sufficiency  of  land"  to  provide  for  all  their  present  and  future  needs. 
Several  methods  were  available  to  the  European  sovereigns  for  acquir- 
ing lands  within  the  limits  of  preserving  to  Native  people  their  own 
national  land  needs. 

Under  the  principles  of  law  observed  internationally  at  America's 
birth,  the  future  of  Indian  Nations  was  assured.  While  the  tribes 
might  readily  cede  or  convey  additional  lands  to  the  young  new  Na- 
tion, there  were  basic  limits  beyond  which  the  LTnited  States  and  the 
Native  Nations  might  not  justly  proceed.  A  nation  could  not  alienate 
or  dispossess  itself  of  territories  essential  to  its  own  security  and  sur- 
vival, its  perpetuation  and  future  well-being. 

Raising  the  question  of  future  in  1976,  we  find  that  land  has  become 
one  of  the  most  crucial  and  critical  needs  among  Indian  people.  It  can 
be  conceded  that  the  wealth-laden  territorial  masses — which  were  once 
wholly  Indian — can  reasonably  sustain  a  viable  life  for  215  million 
people,  as  now  populate  the  United  States.  This  is  conceded  in  light 
of  the  federal  census  projections  that  the  resources  of  the  United 
States  must  accommodate  an  increased  population  of  an  additional 
36,000,000  to  85,000,000  persons  by  the  end  of  the  century. 

If  the  national  productivity  and  resources  wealth  can  satisfy  the 
needs  of  251  to  300  million  people  in  the  year  2000,  what  future  can 
it  afford  to  offer  or  allow  Native  Americans  now  ?  Also  pertinent  is  the 
question  then,  why  has  this  country  never  been  able  to  provide  for  its 
relatively  small  Indian  population  ? 

The  impact  of  the  massive  migrations  to  America's  shores  of  aliens 
from  other  countries  cannot  be  denied,  whether  negative  or  otherwise. 
Presently,  not  counting  "illegal"  emigrations  from  Mexico  and  Can- 
ada, immigration  into  the  United  States  is  limited  to  approximately 
400.000  persons  a  year,  having  averaged  slightly  less  than  that  number 
in  recent  years.  In  1974, 150,000  aliens  were  naturalized  as  new  citizens 
of  this  Nation. 

Significantly,  the  general  level  of  annual  new  entries  into  national 
population  by  immigration  in  the  past  decade  has  been  roughly  equal 
to  the  number  of  American  Indians  who  have  been  counted  as  the  Fed- 
eral Government's  Native  American  service  population.  The  point  is 
not  an  argument  against  immigration,  nor  a  denial  of  the  human 
wealth  which  the  process  contributes  to  the  country. 
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Rather,  the  point  acknowledges  that  there  is  credence  in  the  proposi- 
tion that  America  remains  a  land  of  promise  and  near  limitless  op- 
portunity to  a  steady  influx  of  newly-arriving,  aspiring  citizens — in 
yearly  numbers  comparable  to  the  lifetime,  resident  Indian  service 
population  of  the  United  States,  who  yet  have  only  the  dimmest  pros- 
pects for  a  promising  future  in  their  own  homeland. 

Never  in  its  history  has  the  United  States  made  available  the  eco- 
nomic or  other  resources  necessary  to  satisfy  the  most  basic  human,  in- 
dividual, family,  community,  or  national  needs  of  Indian  people.  In 
fact,  the  United  States  has  seldom  allowed,  or  enabled,  Indian  tribes 
or  individuals  to  secure  the  benefits  or  gains  potentially  available  to 
them  from  the  considerable  land  and  other  economic  resources  base 
still  held  by,  or  retained  in  the  ownership  of,  the  collective  Indian 
community. 

Control  of  Native  American  resources  has  remained  in  the  hands  of 
other  people — as  has  the  destiny  of  Indian  people.  It  is  with  that  ex- 
perience that  so  many  Indian  people  look  to  the  American  Indian 
Policy  Review  Commission  with  hope  while  so  many  others  look  upon 
it  suspiciously  as  just  one  other  form  of  threatening  jeopardy. 

III.   IDENTIFICATION   OF  PROBLEMS  AND  ISSUES 

A.  Sovereignty 

The  issue  of  sovereignty,  including  a  definitional  analysis  of  the 
character  and  status  of  Indian  Nations,  is  central  to  many  of  the  con- 
cerns or  problems  being  addressed  by  the  Task  Force.  Matters  regard- 
ing treaties,  trust  relations  and  trust  responsibilities,  and  the  very  na- 
ture of  Federal  Indian  relations,  are  strongly  influenced  and  largely 
formed  in  relationship  to  the  attributes  of  sovereignty  possessed  by 
the  Indian  people. 

Sovereignty  exists  at  many  levels ;  sovereignty  of  the  individual  be- 
ing among  the  most  sacred  and  at  the  base  of  national  sovereignty. 
National  sovereignty  derives  itself  from  a  people  being  joined  in  so- 
cial and  political  compact,  and  encompasses  their  obligations  and  duties 
to  themselves  and  to  others — and,  in  a  larger  sense,  to  their  universe 
and  all  of  humanity.  These  obligations  and  duties  give  rise  to  their 
rights  by  which  their  responsibilities  may  be  met.  Territorial  rights 
and  the  rights  of  self-government  are  principle  among  these,  as  is  the 
governing  of  relationships  with  other  people  and  other  sovereign 
entities. 

A  major  problem  at  the  heart  of  many  other  problems  to  be  addressed 
is  the  breakdown  in  the  national  character,  or  nationhood  and  sover- 
eignty, of  Indian  people  during  the  past  200  years.  Whatever  the  char- 
acter* of  motives,  the  breakdown  has  come  in  consequence  of  the  er- 
roneous and  repeated  exercise  of  unjust  powers. 

Without  modification  in  relations  by  treaty  or  other  means,  Indian 
nations  were  acknowledged  as  possessing  similar  character  and  the 
same  national  rights  as  adhered  to  the  United  States  when  forming  its 
republic  under  the  Constitution.  As  expressed  fifteen  years  before  the 
beginning  of  the  American  Revolution:  Every  nation  has  an  obliga- 
tion to  labor  for  its  own  perfection  and  the  happiness  of  its  people,  to 
satisfy  their  wants  and  needs  and  potential  from  the  natural,  land,  ter- 
ritorial, economic,  and  trade  resources  available  to  the  nation. 
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The  standards  of  law  and  principles  of  governmental  and  ter  ritorial 
rights  confirmed  to  Indian  tribes  prior  to  and  at  the  time  of  the  estab- 
lishment of  the  United  States,  when  stated  in  context  of  deteriorations 
in  those  standards  and  rights,  provides  a  delineation  of  issues  and 
problems  which  exist  in  varied  forms  today. 

The  successful  prosecution  of  numerous  claims  against  the  United 
States  for  a  multitude  of  wrongful  actions  against  Indian  people  pro- 
vides evidence  of  both  deliberate  and  unintentional  national  error-  in 
dealings  with  Indians.  However,  it  also  can  be  demonstrated  that  many 
long-standing  practices  and  actions  of  doubtful  validity  also  gave  rise 
to  erroneous  doctrines  of  national  law  for  the  oppressive  governing  of 
Indian  people  and  properties — which  have1  been  sustained  primarily  by 
the  precedents  and  repetition  of  unjust  actions  and  fault  judgments. 
These  doctrines  call  out  for  correction  in  order  that  national  policy 
may  be  freed  from  their  deleterious  impact  in  seeking  the  just  objec- 
tives of  the  nation,  while  accommodating  the  aspirations  of  Indian 
people. 

Rather  than  enumerate  these  injurious  doctrines  having  question- 
able validity,  limited  reference  will  be  made  to  several  in  the  following 
discussions  of  identified  current  problems  and  issues : 

(1)  Tribal  Sovereignty  and  Territorial  Rights. — Inherently,  the 
Tribes  possess  the  rights  to  self-government  and  self-determination. 
America's  founding  fathers  recognized,  with  respect  to  the  national 
character  of  the  separate  Indian  people  and  in  the  formative  develop- 
ment of  relations  with  them,  that  the  Tribes  should  not  be  compelled 
to  protect  by  force  or  power  those  qualities  of  nationhood  which  vested 
with  the  Indian  Tribes  by  right.  As  stated  above,  these  basic  rights 
evolved  from  the  existence  of  obligations  and  duties  of  a  nation  to  its 
people  or  itself. 

The  territorial  rights  of  the  Indian  nations  were  associated  with 
these  same  obligations  and  duties.  Whereas  the  governmental  rights 
and  obligations  were  framed  by  accepted  definitions,  territorial  rights 
were  naturally  limited  by  physical  dimensions  or  finite  boundaries, 
while  being  founded  upon  immemorial  prescription  and  use  or  posses- 
sion. Although  just  claims  for  acquiring  lands  from  the  Indian  Tribes 
was  validated  by  the  Doctrine  of  Discovery,  that  doctrine  mandated 
that  Indians  should  be  maintained  with  a  sufficiency  of  land  to  satisfy 
their  duties  and  obligations  to  themselves — including  their  future  de- 
velopment and  security,  or  future  well-being. 

Among  the  sovereign  governmental  and  territorial  rights  and  obliga- 
tions recognized  to  exist  with  the  Indian  nations  by  the  laws  and  trea- 
ties of  the  pre-Revolution  era  and  during  the  early  decades  of  the 
United  States,  were  the  following  categories  of  rights — which,  by 
subsequent  disregard  or  infringement,  are  now  modern  issues : 

(a)  Adequacy  of  Land  Base 
The  Tribes  possessed  a  right  to  convey  their  lands  to  another  nation, 
while  possessing  the  equivalent  right  not  to  convey  such  lands.  Trea- 
ties were  the  recognized  form  for  conveying  lands  between  nations, 
and  for  certifying  boundaries.  Land  conveyances,  absent  decrees  by 
conquest,  were  contingent  upon  mutual  consent.  However,  a  basic  limi- 
tation against  the  alienation  of  lands  also  carried  in  the  law.  There 
existed  no  governing  authority  with  capacity  for  transaction  or  consent 
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to  alienate  such  quantities  of  land  or  territory  as  would  leave  a  Tribe 
or  Nation  without  a  sufficiency  of  land  to  accommodate  the  present  and 
future  needs  of  their  people. 

While  the  individual  allotting  of  Indian  Reservation  lands  took  its 
first  form  in  treaty  provisions,  together  with  allowances  for  alienation 
of  certain  unallotted  lands,  the  general  design  of  the  1887  General 
Allotment  Act  and  the  various  Surplus  Indian  Lands  Acts  likely  were 
subject  to  serious  questions  of  validity  and  legitimacy  in  the  exercise 
of  federal  powers. 

The  loss  of  lands  to  Indian  Tribes,  and  the  landless  state  of  many 
others,  through  various  forms  of  alienation  and  dispossession,  is  among 
the  most  serious  problems  existing  among  Indian  people  today. 

(b)  Water  Eights 

Legal  confirmation  of  the  water  rights  existing  in  the  Indian  Tribes 
or  Nations  was  well  established  when  the  United  States  came  into 
being.  The  Spanish  and  English  had  affirmatively  recognized  the  In- 
dian water  rights,  and  had  also  declared  their  "inalienable"  character. 
The  federal  failure  to  accommodate  Indian  Tribes'  claims  to  water 
rights  (Winters  Doctrine),  or  to  the  delivery  of  water,  represents  the 
single  greatest  failure  of  government — within  the  complex  of  current 
Indian  problems — to  meet  its  obligations,  or  to  follow  the  paramount 
law. 

(c)  Hunting  and  Fishing  Rights 

These  issues  have  become  needlessly  complicated  by  inter-racial  con- 
flicts, inter-governmental  contests  in  rights  supremacy  claims,  mis- 
applied case  law  developments,  and  general  public  miseducation  re- 
garding the  resources  and  the  competing  interests  involved.  Hunting 
rights  problems  may  become  incidental  to  resolutions  of  other  issues, 
such  as  jurisdictional  questions  and  territorial  relationships,  includ- 
ing mobility.  Commercial  fishing  issues  are  a  separate  and  distinct 
problem,  closely  related  to  the  national  rights  of  the  Tribes.  As  with 
water  rights,  and  certain  forestry  issues,  commercial  fisheries  are  sub- 
ject to  long  established  principles  of  "imprescriptability"  or  "inalien- 
ability" as  part  of  the  wealth  or  economic  rights  of  Indian  Tribes,  ap- 
purtenant to  territorial  rights.  When  ceding  a  portion  of  the  right,  or 
admitting  others  to  the  fish  resources,  a  priority  right  in  timing  and 
harvest  quantity  prevails  with  the  first  possessor.  The  critical  problem 
evolving  with  this  issue  is  the  threat  of  Indians'  rights  being  subordi- 
nated to  other  interests. 

(d)  Ticlelands  and  Shorelines 

Numerous  situations  exist  where  tidelands  and  shorelines  issues  will 
be  drawing  increased  attention,  along  with  related  questions  of  lakes 
ownership  and  waterway  boundaries.  A  problem  arises  itself  from  the 
fact  that  these  issues  have  generally  been  very  poorly  litigated  when 
tarried  into  court,  and  the  results  have  been  extremely  contradictory 
from  state  to  state  and  jurisdiction  to  jurisdiction.  Court  decisions, 
while  generally  lived  with,  have  been  indecisive  in  settling  issues  with 
any  finality,  partly  due  to  the  character  of  the  litigants  and  questions 
of  absence  of  "indispensable  parties."  The  United  States  has  evidenced 
great  dereliction  in  pursuing  these  issues  in  behalf  of  tribal  claimants 
to  rights,  or  been  a  primary  transgressor,  as  shown  in  Court  Claims 
cases  on  the  issues. 
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(e)  Boundaries  and  Surveys 
Indian  land  title  questions  continue  to  be  greatly  aggravated  by  the 
federal  failure  to  maintain  an  adequate  land  and  boundary  survey 
force  for  determining  exterior  reservation  boundaries  and  allotment 
lines.  The  issue  of  erroneous  surveys  operating  to  diminish  reserva- 
tion lands,  while  enlarging  the  national  public  domain  of  federal 
reservations,  is  one  which  should  be  subject  to  clear  public  policy 
and  actions  for  just  resolution.  The  monumental  backlog  in  survey- 
ing activities  has  had  adverse  economic  impact  on  numerous 
reservations;  has  contributed  to  trespasses,  wrongful  property  use, 
and  major  property  thefts;  has  stifled  land  use  and  other  economic 
planning:  and  has  deprived  Indian  land  owners  the  beneficial  use  of 
their  resources  and  property. 

(/)  Territorial  Jurisdiction 

The  problems  of  jurisdiction  within  Indian  Reservations  affect  nu- 
merous other  issues  when  jurisdictional  disputes  become  more  acute 
and  intense.  The  general  disposition  of  jurisdictional  matters  in  the 
second  century  of  the  national  history  bears  little  resemblance  to  the 
applied  jurisdictional  concepts  preceding  it. 

Originally,  there  were  few  variances  from  the  proposition  that, 
within  an  Indian  Tribe's  territorial  domain  or  within  the  exterior 
boundaries  of  an  Indian  Reservation,  the  Tribe  possesses  jurisdiction 
over  all  properties,  all  orders  of  people,  and  all  manners  of  activity. 
Unless  otherwise  provided  by  treaty  or  other  valid  measure,  the  Tribes 
are  vested  with  the  right  of  determining  who  may  be  admitted,  and  of 
deciding  whether  or  not  any  alien  person  may  possess  or  own  lands  or 
other  permanent  properties  within  its  dominion  boundaries.  Similarly, 
persons  admitted  to  a  sovereign  territory  enter  being  subject  to  all  the 
jurisdictional  laws  within  that  territory.  The  early  laws  and  treaties  in 
America  do  not  evidence  any  other  rule,  nor  sanction  any  wholesale 
.exceptions  to  it. 

Among  the  first  few  hundred  treaties — in  the  various  categories  of 
alliance,  commerce,  friendship,  tribute,  protection,  or  dependency — 
distinct  lines  of  separate  Indian  and  non-Indian  territorial  jurisdic- 
tion are  maintained.  Neither  Indian  nations  nor  Indian  individuals 
were  considered  subject  to  any  superior  jurisdiction  outside  the  In- 
dian community.  The  first  grantings  of  personal  jurisdiction  over  the 
subjects  of  one  nation  by  another  had  the  design  of  severing  personal 
offenses  from  national  actions  and  causes  for  war.  The  measure  was 
reciprocal. 

The  first  federal  laws  under  the  Constitution  made  no  pretense  of 
asserting  jurisdiction  over  members  of  Indian  Tribes,  within  Indian 
territories,  or  over  the  tribal  nations  themselves.  Control  over  trade 
and  relations  with  Indian  Tribes  was  asserted  through  exercise  of 
jurisdiction  over  the  actions  of  non-Indians  or  citizens  of  the  United 
States  within  its  own  territories  and  under  its  governing  authority. 
^Modifications  came  through  express  treaty  provisions. 

As  the  United  States  added  new  territories  to  its  general  domain,  its 
laws  provided  that  Indian  lands  would  remain  excluded  from  the  new 
territories  and  the  states  formed  within  them,  until  the  particular 
tribes  consented  to  being  included  within  the  federal  territories  and 
subsequent  new  states.  All  Indian  rights,  tribal  and  individual,  were  to 
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remain  unimpaired,  until  they  might  be  modified  or  extinguished  by 
treaty,  These  laws  remain  on  the  statute  books  today.  The  Courts  ren- 
dered contradictory  rulings  on  their  a  fleets  upon  the  Tribes  and  upon 
the  several  states  and  the  Nation. 

B.  Questions  of  Indian  Title 

The  particular  character  of  lands  owned  by  Indians,  and  the  charac- 
ter of  Indian  title  to  properties,  has  posed  many  questions  and  pro- 
vided many  indefinite  answers  throughout  the  history  of  Federal  In- 
dian relations.  Currently,  a  debate  as  to  whether  Indian  lands  are  to  be 
considered  "public  lands,"  "private  lands,"  or  "federal  lands,"  is  on- 
going  and  arises  variously  in  judicial  proceedings  and  in  administra- 
tive decisions  regarding  the  application  of  general  laws  to  Indans. 
Examples  where  this  issue  has  arisen  may  be  seen  in  the  application  of 
the  National  Environmental  Policy  Act  (NEPA)  to  Indian  land  use 
and  leasing,  and  in  the  waiver  of  sovereign  immunity  to  state  court 
adjudication  of  Indian  water  rights  under  a  federal  jurisdictional  law 
relating  to  "federal"  water  and  property  rights. 

Any  definitive  analysis  of  the  issue  of  trust  responsibilities  neces- 
sarily must  involve  an  examination  of  the  disturbing  implications  of 
land  "title"  questions,  or  the  numerous  contradictions  in  judicial, 
legislative,  and  executive  or  administrative  decisions  that  revolve 
about  the  "title"  issue.  The  contradictions  have  created  monumental 
problems. 

(a)  Taxation  and  I1  ax  Immunities 

The  maxim  that  "the  power  to  tax  is  the  power  to  destroy"  may 
be  kept  in  mind  when  surveying  the  modern  condition  of  the  American 
Indian.  While  a  general  notion  persists  that  Indians  drain  the  public 
dole  while  escaping  the  grips  of  taxation,  it  may  be  better  demon- 
strated that  the  Indian  population  has  been  among  the  most  over- 
taxed in  the  nation. 

The  continuous  battles  between  state  and  tribal  governments  over 
the  issues  of  taxation  constitute  a  major  problem  which  should  be 
addressed  by  the  Congress. 

(b)  Rights  to  Security  and  Economic  Independence 

When  .forming  relations  with  the  Indian  Tribes,  their  national 
character  and  attributes  of  sovereignty  were  fundamentally  and  for- 
mally recognized  by  the  United  States.  Even  the  removal  treaties  with 
the  Five  Civilized  Tribes  acknowledged  their  essential  sovereign 
rights,  as  reflected  through  the  vesting  of  absolute  title  to  Indian 
territory  lands  with  these  tribal  nations.  The  great  Sionx  Reservation 
evidenced  similar  commitment.  Among  these  Avere  their  basic  rights 
to  economic  independence,  a  viable  right  with  the  land  bases  originally 
secured  to  them. 

The  treaty  negotiations  and  general  provisions  signified  such  pur- 
poses and  promises  on  the  part  of  the  United  States.  Similarly,  their 
rights  to  security — being  their  freedom  from  external  obstruction 
of  their  national  preservation,  perfection  and  happiness — remained 
intact  and  assured  for  the  future  with  the  treaties.  The  transgressions 
against  these  rights  are  relevant  to  the  assumption  of  future  obliga- 
tions by  national  commitment,  there  being  no  lessening  of  the  obliga- 
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tions  to  satisfy  the  just  needs  of  the  tribal  populations  by  arbit  i  a  in- 
actions diminishing  the  Indian  capacity  to  meet  responsibilities. 

(r)  Indian  Rights  of  Trade  and  Commerce 
While  Indian  Tribes  are  inherently  vested  with  certain  rights  of 
commerce  and  self -regulated  trade — confirmed  repeatedly  in  a  multi- 
tude of  treaties — both  the  contemplated  rights  referenced  in  the  Con- 
stitution and  those  expressly  secured  by  treaties  have  become  a  dead 
letter  as  a  matter  of  sovereign  right;  untaxed  rights;  or  a  viable 
economic  asset. 

C.  The  Question  of  Trust  Relationships 

The  legislative,  executive,  and  judicial  branches  of  the  Federal 
government  have  failed  throughout  the  national  history  to  give  defi- 
nitive form  or  statement  to  the  specific  character  and  force  of  the 
trust  relationship  that  exists  between  the  United  States  and  Indian 
Tribes  or  people.  Confusion  still  reigns  in  the  continuing  discussions 
of  the  relationship's  applications,  and  in  adjudging  its  genuine  source 
or  sources. 

Recent  court  decisions  have  rendered  contradictory  opinions  on 
identification  of  the  origin  of  federal  trust  responsibilities  to  Indians. 
One  ruled  that  the  First  Congress  established  the  trust  relationship 
in  the  first  Federal  Indian  Trade  and  Intercourse  Act  in  1790.  The 
other  equivalent  court  of  another  circuit  depicted  the  relationship  as 
one  being  founded  in  fiction,  evolving1  first  in  the  judicial  opinions 
o.f  Justice  John  Marshall  of  the  U.S.  Supreme  Court  in  the  1830's, 
but.  then  attracting  substance  subsequently  when  being  traded  be- 
tween the  courts  and  the  Congress  as  a  firm  governing  legal  doctrine 
in  Indian  affairs.  Besides  judicial  precedents  relied  upon  in  the 
rulings,  both  views  are  partially  substantiated  by  historical  truth. 

(1)  Indians  as  Dependent  Domestic  Nations. — Justice  Marshall's 
opinion  that  Indian  Tribes  might  best  be  denominated  as  being 
"domestic  nations''  incorporates  the  notions  of,  and  importantly  the 
conditions  of,  a  trust  relationship.  The  relationship  was  established 
between  separate  and  distinct  national  entities  or  communities,  con- 
sisting of  sovereign  peoples  possessed  of  territorial  domains. 

According  to  John  Marshall,  and  the  authoritative  legal  texts  relied 
upon  by  him,  one  nation  might  subject  itself  to  the  protection  of 
another,  or  become  dependent  upon  it,  without  necessitating  any  sur- 
render of  its  sovereignty.  Its  internal  sovereignty  would  remain  intact. 
Any  extinguishment,  or  diminution,  of  the  external  sovereignty  of  the 
protected  nation  could  be  exacted  as  a  just  price  for  the  grant  of  pro- 
tection. The  degree  of  diminution  of  external  sovereignty  would  be 
controlled  by  the  instruments  of  forming  or  formalizing  the  pro- 
tectorate and  trustee  relationship — generally  being  the  instrument  of 
treaty. 

The  clearest  legal  authorities  and  expression  of  law  cited  by  Mar- 
shall in  the  early  1830's,  when  rendering  decisions  in  the  so-called 
Cherokee  cases,  had  been  published  in  1760  and  had  been  drawn  into 
general  usage  prior  to  the  issuance  of  the  Declaration  of  Independence 
some  sixteen  years  later.  The  early  Indian  Trade  and  Intercourse  Acts 
have  been  held  to  have  imposed  a  trust  relationship  between  the 
Xation  and  Indian  Tribes,  simply  by  affecting  the  conditions  of  a 
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trust  while  subjecting  the  Indian  nations  to  a  legal  incapacity  affed  ing 
their  abilities  to  dispose  of  lands  or  properties  possessed  by  the  Tribes. 

The  Trade  and  Intercourse  Acts  had  simply  prohibited  any  person 
or  state  from  acquiring  title  to  any  Indian  lands  except  by  process  of 
public  treaty  undertaken  and  secured  by  authority  of  the  United 
States.  The  Acts  had  categorically  applied  to  all  Indians  by  in- 
direction, having  their  direct  force  solely  upon  the  persons  of  non- 
Indians  and  the  several  states  in  proscribing  certain  activities  by  them, 
or  their  transactions  with  Indians. 

These  positive  laws  of  the  United  States  had  their  first  applications 
within  the  territorial  limits  of  the  new  nation,  and  secondarily  within 
the  expanded  national  territory  secured  from,  or  ceded  by]  Indian 
Tribes  and  European  Nations.  It  can  be  demonstrated  amply  that  the 
Trade  and  Intercourse  Acts  of  their  own  force  did  not  operate  to 
divest  Indian  Tribes  of  their  attributes  of  "independent  sovereignty'" 
and  "nationhood,"  nor  to  render  any  Tribes  outside  the  original 
boundaries  of  the  United  States,  if  anywhere,  as  being  "domestic 
dependent  nations." 

The  more  basic  question  is  whether  or  not  the  organic  and  funda- 
mental laws,  or  Constitution,  of  the  United  States  established  a  trust 
relationship  between  this  Nation  and  the  Tribes. 

In  the  strictest  sense,  the  same  conditions  imposed  by  the  Trade 
and  Intercourse  Acts  prevailed  under  the  terms  of  the  U.S.  Con- 
stitution, by  the  very  assertion  of  an  incipient  or  presumptively  "ulti- 
mate dominion"  over  the  territories  of  the  Indian  nations.  The  Non- 
Intercourse  Act  did  not  deprive  states  and  non-Indian  citizens,  or 
others,  of  authorities  or  capacity  which  they  might  have  exercised  or 
utilized  in  the  absence  of  the  legislation;  rather,  these  laws  were  puni- 
tive measures,  or  provided  sanctions  against  the  exercise  of  authorities 
and  the  undertaking  of  certain  transactions  which  were  disallowed 
under  the  constitutional  sovereignty  and  dominion  of  the  United 
States.  The  examination  of  "Indian  title"  land  questions  sheds  the 
necessary  light  upon  the  "dominion  issue"  for  showing  that  the  essen- 
tial elements  of  a  trust  relationship  between  the  United  States  and 
Indian  Tribes  were  effectually  incorporated  into  the  Constitution. 

(2)  Indians  as  Incompetents  and  as  Wards  Under  Gu-ordianslup. — 
In  the  same  instance  of  adjudging  Indian  Tribes  as.  perhaps,  being 
"domestic  dependent  nations."  Chief  Justice  John  Marshall  had  stated 
an  explanatory  view  that  "their  relation  to  the  United  States  resembles 
that  of  a  ward  to  his  guardian."  This  analogy  is  the  "fiction"  alluded 
to  by  the  Ninth  Circuit  U.S.  Court  of  Appeals  in  1975  has  having 
evolved  into  the  foundations  for  the  more  frequently  applied  "trust 
relationship"  with  Indians — one  being  wholly  undisciplined  in  its 
development  by  the  three  branches  of  the  government. 

Government  officials  who  had  disregarded  the  specific  rulings  in  the- 
rmal Cherokee  decision  rendered  by  Marshall,  nonetheless,  seized  upon 
the  oruardian-ward  concept  immediately  as  the  guiding  "principle"  for 
further  public  policy  toward  Indians.  The  concept  was  relied  upon  to 
cut  through  the  sovereign  shield  of  the  Indian  nations,  ultimately  to 
subject  Indian  individuals  to  "wardship  status"  "in  a  state  of  pupil- 
age." Although  the  guardian-ward  concept  was  not  given  full  force 
and  play  until  after  the  end  of  treaty  making  with  Indian  nations  in 
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1871,  it  assorted  a  solid  impact  constantly  in  public  dialogue  and  po- 
litical decision  in  the  intervening  years  of  a  half-century. 

While  several  Commissioners  of  Indian  Affairs  invoked  the  "ward- 
ship status''  of  Indian  Tribes  as  reason  for  declaring  them  and  their 
territories  as  being  "colonies  of  the  United  States,"  and  to  be  admin- 
istered as  such,  other  public  figures  sought  to  give  the  status  different 
oppressive  meanings. 

The  guardian-ward  concept  did  give  rise  to  references  regarding 
trust  relationships  and  responsibilities  with  increasing  frequency.  The 
usages  generally  resulted  in  increased  control  over  Indian  persons 
and  properties.  Treaties,  already  made  and  continuing  to  be  made, 
had  the  major  moderating  influence  for  restricting  adverse  exercises 
of  legislative  and  administrative  powers  against  Indian  people.  How- 
ever, the  treaties  themselves  operated  to  deliver  more  Indian  proper- 
ties to  the  Federal  government  for  direct  control  or  management. 

The  clearest  expression  of  federal  trust  responsibilities  during  the 
treaty-making  era  was  made  with  respect  to  Indian  funds  or  the  vari- 
ous tribal  treasuries.  Indian  monies  wrere  held  in  trust  by  the  United 
States,  subject  to  several  different  methods  of  control  and  forms  of  use. 
Indian  lands  became  subject  to  explicit  and  express  trust  status  at  a 
much  later  stage,  and  then  in  context  with  the  guardian-ward  concept 
in  its  most  negative  state. 

Long  before  passage  of  the  General  Allotment  Act  in  1887,  the 
process  of  allotting  tribal  lands,  as  well  as  some  public  lands,  in  sev- 
eralty to  Indian  families  and  individuals  was  authorized  in  numerous 
treaties.  In  the  latter  portion  of  the  1800's,  however,  and  particularly 
after  the  national  termination  of  treatymaking  with  the  Tribes  was 
affected,  the  allotment  process  became  strongly  intertwined  with  issues 
of  incompetency,  taxability,  and  citizenship.  Incompetence  became  an 
imagined  necessity  for  creating  individual  trusts  for  holding  real 
property;  and  the  creation  of  the  temporary  trusts  in  lands  for  In- 
dians established  a  condition  of  taxability  for  the  previously  non- 
taxable lands  at  expiration  of  the  trust  period. 

One  doctrine  sometimes  flowing  from  the  trust  relationship— while 
having  clear  sources  in  other  instances — which  has  had  some  of  the 
more  curious  attributes  when  employed,  is  that  of  the  "plenary  power 
of  Congress."  There  has  been  speculation  that  it  is  a  "power  well- 
grounded  in  the  Cherokee  Tobacco  farms,  the  Black  Hills  gold  of  the 
Lakota,  and  the  Indian  oil  fields  of  Oklahoma."  The  implication  of 
that  statement  is  that  the  exercise  of  "plenary  power"  over  Indian 
people  and  properties  was  not  evidenced  within  the  first  hundred  years 
of  Federal  Indian  relations. 

This  "plenary  power"  doctrine  has  been  drawn  in  context  of  the- 
guardian-ward  concept,  and  declared  to  arise  incidentally  and  neces- 
sarily with  the  trust  responsibilities:  "with  the  obligation  arises  the 
power  to  carry  out  the  duties  imposed  by  the  responsibility."  When 
advancing  to  the  forefront  as  the  primary  force  in  Indian  affairs  in 
the  first  few  decades  of  America's  Second  Century,  this  power  wns 
invoked  in  the  name  of  "trust  responsibilities"  to  override  the  provi- 
sions of  treaties  or  to  abrogate  some  outright. 

(3)  Establishment  and  Termination  of  Trust  Relationships. — Sev- 
eral forms  of  trust  relationships  were  established  in  the  colonial  pe- 
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riod  of  America.  In  souk1  instances,  non-Indians  were  designated  as 
trustees.  In  other  cases,  Indian  governments  were  recognized  as  trus- 
tees for  their  people  and  community  properties.  Frequently,  enforce- 
able standards  and  systems*  for  enforcement  were  set  forth,  or  provided 
for,  under  law.  Some  trustee  and  protectorate,  as  well  as  tribntory 
state,  relationships  were  also  maintained  by  treaties. 

While  the  assertion  of  ultimate  federal  title  to  Indian  lands  had 
strong  influence  in  the  development  of  the  "trust  relationship,"  and 
afforded  additional  rationale  to  the  "guardian-ward"'  doctrine,  the 
Federal  government  ultimately  came  to  assert  an  overriding  authority 
and  power  in  claim  of  its  "trust  responsibilities''  even  in  cases  where 
absolute  title  or  ownership  to  lands  had  been  conveyed  or  confirmed 
to  Indian  tribes.  In  the  case  of  several  Oklahoma  Indian  nations,  the 
trust  responsibility  was  construed  as  vesting  the  United  States  with 
superior  power  for  abrogating  treaties,  reconstituting  tribal  govern- 
ments, and  resuming  control  of  Indian  properties,  after  the  land 
title  and  trust  responsibility  had  been  fully  vested  in  the  Indian 
o-ove  run  lent  s. 

The  termination  policy  and  legislation  subsequent  to  World  WTar  II 
created  its  own  set  of  problems,  and  framed  new  questions  regarding 
trust  relationships  and  treaty  rights.  A  variety  of  questions  are  emerg- 
ing  from  the  litigation  processes  involving  termination  issues.  In  addi- 
tion, the  1971  Alaskan  Native  Claims  Settlement  Act  has  posed  numer- 
ous unresolved  issues  relating  to  trust  responsibilities  and  status  rela- 
tionships. Where  treaty  or  other  tribal  rights  have  been  recognized 
as  having  survived  the  cut  of  termination  legislation,  there  are  con- 
tinuing questions  of  the  nature  of  any  trust  status  which  may  yet 
reach  the  rights  that  are  resource  based. 

The  termination  policy  can  be  demonstrated  to  have  been  little  more 
than  the  strains  of  a  malformed,  self-servincr  philosophy  of  non-Indian 
interests  dating  back  to  America's  colonial  history.  Its  pervasive  pres- 
ence and  influence  was  the  cause  of  most  failures  in  national  Indian 
policy. 

D.  Indians  Under  the  U.$.  Constitution 

While  the  Commerce  Clause  of  the  federal  Constitution  has  often 
been  regarded  as  a  source  of  congressional  power  over  Indian  people 
and  property,  the  history  of  national  Indian  relations  does  not  dis- 
close any  early  claims  of  direct  authority  by  Congress  over  either. 
The  matter  of  commerce  and  trade,  and  its  regulation,  is  central  to 
the  sovereign  rights  of  a  country,  and  directly  related  to  the  issues 
of  national  wealth,  security  and  preservation.  The  early  Indian  Trade 
Acts,  again,  operated  to  control  the  activities  of  citizens  or  non- 
Indians — not  those  of  Indian  tribes,  except  indirectly  through  the  re- 
strictions upon  citizens  and  aliens. 

In  federal  land  acquisitions  from  the  Tribes,  the  United  States 
sought  only  to  secure  trade  agreements  with  various  Indian 
nations  by  method  of  treaty.  A  series  of  federal  acts  authorized  treaty- 
making  attempts  for  the  explicit  purpose  of  acquiring  trade  pacts, 
and  to  discourage  Indian  trade  with  foreign  interests  and  with  other 
Tribes  considered  unfriendly  to  the  United  States.  The  Indian  trade 
was  not  legislated  or  regulated  by  the  Congress.  Major  federal  expen- 
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ditures  were  allowed  to  create  a  governmental  monopoly  in  the  poten- 
tially lucrative  Indian  trade,  a  virtual  monopoly  that  Wftfi  maintained 
for  decades.  The  full  value  of  the  monopoly  was  not  realized,  however, 
because  of  the  refusal  of  citizens  to  be  controlled  and  restricted  by  the 
trade  and  intercourse  laws. 

The  constitutional  reference  to  -Indians  not  taxed,  for  purposes 
of  congressional  representation,  had  distinct  application  to  Indians 
in  the  original  states  and  territories,  besides  the  later  application 
given  it. 

E.  Federal  and  Indian  and  State  Relations 

For  the  larger  portion  of  the  national  history,  Indian  country  or 
reservations  were  technically  excepted  out  of,  or  exempted  from  being 
within,  the  states  and  western  federal  territories,  until  such  time  as 
tlie  particular  Indian  tribes  agreed  otherwise  by  treaty  or  consented 
to  be  included  within  the  territory  of  one  of  the  several  states.  Like- 
wise, the  federal  judicial  districts  did  not  generally  extend  into  Indian 
country  who  were  often  under  the  jurisdiction  of  an  adjoining,  or 
several  adjacent,  jurisdictions. 

The  provisions  of  Statehood  Enabling  Acts  and  state  constitutions, 
forever  disclaiming  jurisdiction  over  Indian  Tribes  and  Indian  lands, 
has  had  the  concurrent  effect  of  causing  most  states  to  disallow  any 
affirmative  recognition  of  the  positive  standing  or  rights  of  Tribes  in 
their  legislation  or  statutory  constructs.  Although  this  might  not  have 
been  necessary,  it  has  generally  been  the  case.  Even  in  instances  where 
Tribes  have  repeatedly  forced  the  states  to  recognize  their  tribal 
rights  in  recent  decade's  by  litigation,  the  general  laws  of  most  of  the 
states  still  fail  to  acknowledge  the  existence  of  the  Tribes. 

Federal  funding  processes  which  rely  upon  state  distribution  chan- 
nels and  approval  procedures  probably  have  aggravated  the  ambiva- 
lent relations  between  Indian  communities  and  states  that  have  long 
existed.  In  part,  this  has  intensified  certain  hostilities  or  mutual  antip- 
athies. The  restoration  of  a  tri-partite  system  of  positive  relationships 
is  now  essential. 

F.  United  States  Treaties  with  Indian  Nations 

The  principles  involved  in  treaty-making  were  not  only  anticipated 
to  be  an  integral  part  of  formalizing  and  governing  relationships  be- 
tween the  United  States  and  the  Indian  Nations,  but  were  to  be  ob- 
served conscientiously  as  a  distinctive  feature  of  the  moral  founda- 
tions and  just  ideals  of  a  new  American  Nation  desirous  of  reflecting 
"uncfecaying  luster  on  our  national  character."  These  bilateral  rela- 
tionships, initially  observed,  did  acknowledge  the  national  character 
and  rights  of  Indian  Tribes,  while  pursuing  relations  based  upon  a 
mutuality  of  interests. 

In  stating  that  one  nation  does  not  surrender  its  "independence"  by 
joining  with  another  and  coming  under  its  protection,  when  charac- 
terizing the  Indian  Tribes  "within  the  acknowledged  boundaries  of 
the  United  States."  Chief  Justice  Marshall  had  repeated  the  maxi- 
mum relating  to  such  alliances:  "to  the  more  powerful,  is  given  more 
honor,  and  to  the  weaker,  more  assistance." 

While  the  United  States  can  claim  with  justifiable  pride  that  the 
greater  area  of  this  country  was  secured  by  legitimate  purchase  from 
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the  Indian  Tribes,  the  accommodations  made  by  the  Indian  people  to 
the  extravagant  needs  of  the  colonial  and  American  settlement  and 
expansion  should  also  be  noted.  The  Indian  land  cessions,  as  well  as 
the  Indian  trade,  contributed  substantially  to  the  development  and 
wealth,  or  treasury,  of  the  young  United  States  and  its  financial  insti- 
tutions. The  sizeable  loans  of  Indian  monies  to  several  of  the  original 
and  new  states,  as  well  as  to  a  variety  of  business  interests  and  cor- 
porations, were  in  character  with  relations  between  nations.  The  assist- 
ance granted  by  the  Tribes  was,  perhaps,  more  conformable  with  the 
"Law  of  Nations"  than  the  actions  of  the  other  interests  involved. 

IV.  GENERAL  DISCUSSIONS  OF  FORMATIVE  RECOMMENDATIONS 

This  general  discussion  necessarily  includes  further  identification 
of  problems  and  issues. 

A.  General  Policy  Principles  and  Objectives 

Past  public  policy  of  the  United  States  toward  Indian  Tribes  and 
people  have  recognized  few  controlling  imperatives  or  principles,  and 
has  seldom  operated  toward  the  achievement  of  definite  objectives  re- 
garding the  constructive  advancement  of  Native  American  communi- 
ties in  forms  consistent  with  the  Indian  will  and  the  natural  rights 
to  a  secure  future. 

Based  upon  information  gathering,  discussion,  and  research,  a  num- 
ber of  priorities  or  issues  have  emerged  in  the  form  of  principles  or 
objectives  which  merit  conscientious  consideration : 

(1)  Independent  Societal  and  Secure  Political  Existence. 

(2)  Complete  Economic  Independence  and  Development  Assist- 
ance. 

(3)  Promise  of  Permanency  in  the  Life  of  America. 

(4)  Qualitative    Reform    in    Governmental    Systems  and 
Relations. 

(5)  Protection  of  Basic  Indian  National  and  Territorial 
Rights. 

These  priorities  are  heavily  inter-related  with  one  another,  and 
with  the  primary  subject  matters  of  the  Task  Force:  Trust  Responsi- 
bilities; Federal-Indian  Relations;  including  Treaty  Revieiv. 

R.  Treaty  Relations  and  Trust  Responsibilities 

While  treaties  were  predominantly  utilized  for  purposes  of  acquir- 
ing more  Indian  lands,  they  also  framed  or  modified  relationships 
between  the  contracting  nations.  Some  series  of  treaties  reflected  the 
contemporaneous  national  policy,  as  well  as  broader  national  purpose 
and  commitments.  Often  these  found  clearer  expression  in  the  nego- 
tiation process — including  related  congressional  or  executive  instruc- 
tions— than  in  the  actual  treaty  provisions. 

(1)  Rights  to  Decent  Health,  Education,  and  Housing. — An  as- 
sumption of  obligations  and  responsibilities  by  the  United  States  to  sus- 
tain or  fulfill  the  rights  of  Indian  people  to  decent  health,  education, 
and  housing  provisions  are  founded  both  in  treaty-making  processes 
and  in  the  establishment  of  trust  relationships.  This  is  more  true  with 
respect  to  health  care  and  education  than  it  is  for  housing. 

Regarding  housing,  it  can  be  shown  that  federal  treaty  negotiators 
repeatedly  promised  the  means  or  supplies  for  individual  and  family 
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housing  for  Indians  in  the  course  of  transacting  most  treaties  after 
1850.  The  promise  was  seldom  placed  in  the  treaties,  but  it  was  con- 
stantly used  as  an  inducement  for  accepting  reservation  settlement 
and  additional  land  surrenders.  Congressional  Indian  Affairs  com- 
mittee members  discussed  it  often. 

Caring  for  the  health  of  its  members,  and  providing  for  the 
education  and  self-fulfillment  opportunities  of  the  people,  are  among 
the  paramount  obligations  a  society  owes  to  itself  or  its  nal  ion.  To  the 
extent  that  there  exist  resources  to  provide  for  them,  there  is  a  duly 
to  afford  their  benefits  to  the  people  as  both  national  and  membership 
rights.  While  there  are  frequent  references  to  educational  provisions, 
and  some  fewer  references  to  health  services,  in  the  explicit  terms  of 
many  treaties,  the  provisions  are  also  implicit  in  the  relations]] ips 
formed. 

The  treaties  of  protection  and  dependence  did  not  divest  the  Tribes 
of  their  national  character,  nor  diminish  the  paramount  obligations 
for  health  care  and  educational  opportunities  entitled  to  the  Indian 
people.  However,  to  the  extent  that  the  Indian  Tribes'  capacities  were 
diminished  for  meeting  those  obligations,  either  immediately  or  sub- 
sequently, the  basic  responsibility  in  some  measure  would  necessarily 
shift  to,  or  be  shared  by,  the  United  States.  The  more  extensively  the 
land  and  resources  base  of  any  Tribe  or  Indian  Nation  might  be 
reduced,  or  otherwise  relinquished  by  whatever  method,  the  more 
likely  it  would  be  that  the  Tribe  would  suffer  diminished  capacity  in 
this  respect,  and  thus  become  more  reliant  upon  this  Nation  for 
assumption  of  a  larger  measure  of  the  inherent  responsibility. 

(2)  Unratified  Treaties. — Persuasive  showings  can  be  made  in 
support  of  the  proposition  that  a  number  of  United  States  treaties 
made  with  a  number  of  Indian  Tribes,  which  were  not  formally 
ratified  by  the  U.S.  Senate,  should  nonetheless  have  been  accorded  the 
full  respect  of  ratified  treaties;  or,  otherwise  a  duty  to  act  toward 
restoring  conditions  as  nearly  as  possible  to  their  original  state  or 
standing  was  vested  with  this  country. 

C.  Reform  in  Governmental  Systems  and  Relations 

The  overriding  issue  in  the  formulation  of  new  policy  proposals 
and  directions  is  the  fundamental  question  of  whether  or  not  Indian 
people,  and  the  people  of  the  United  States,  can  insist  upon  and  secure 
the  basic  elements  of  good  government  in  the  field  of  Indian  affairs 
and  matters  of  public  policy  and  interests. 

(1)  Current  Climate  of  Indian  Administration. — In  early  1933,  the 
late  columnist  Drew  Pearson  began  a  public  campaign  in  support  of 
a  federal-policy  outline  for  "complete  economic  independence  and 
self-determination"  for  the  Indian  Tribes.  Now  that  a  "Policy  of 
Indian  Self-Determination"  has  been  in  place  for  nearly  six  years, 
analysis  indicates  that  the  policy  does  not  incorporate  a  concept  of 
self-determination,  but  rather  means  little  more  than  "potential  self- 
administration,  inherently  limited."  Task  Force  findings  demonstrate 
more  serious  faults  in  federal  administration  and  tribal  government, 
however,  than  a  misnamed  and  poorly  implemented  policy. 

There  is  substantial  evidence  in  support  of  the  complaints  that  the 
climate  and  conditioning  of  the  Bureau  of  Indian  Affairs,  as  well  as 
tribal  government  in  general,  encourage  corruption  and  reinforces 
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or  rewards  incompetence.  There  appear  to  be  virtually  no  processes 
of  accountability  in  either  arena  for  providing  remedies  to  either 
condition,  much  less  to  provide  systems  for  early,  if  any,  detection 
which  could  lead  to  effective  remedies  or  correction.  It  stands  to  the 
credit  of  most  Indian  people,  and  most  tribal  officials,  that  relatively 
few  persons  in  tribal  government  have  taken  advantage  of  their 
positions  and  situations  of  non-accountability. 

Federal  services  and  funding  delivery  systems  are  notoriously 
inequitable  to  ma  jor  portions  of  the  national  Indian  population,  and 
to  a  majority  of  tribes.  This  serious  deficiency  has  been  exacerbated 
by  a  number  of  personality  and  systematic  or  mechanical  factors, 
ranging  from  internal  favoritism  within  established  friendship  cults 
to  transient  political  considerations  granted  precedence  over  human 
rights  and  known  law. 

(2)  Undivided  Responsibility  in  a  New  Indian  Department. — The 
general  weight  of  Task  Force  findings  and  conclusions  favor  and 
support  arguments  for  a  reasonably  rapid,  phased-out  abolition  of  the 
Bureau  of  Indian  Affairs  in  its  present  state  and  character — con- 
tingent upon  its  replacement  by  a  phased-in  Department  of  Indian 
Affairs  (or  whatever  it  might  be  called).  The  operational  and  control 
structure  of  the  new  Department  should  be  an  agency  of  both  the 
United  States  and  the  several  Indian  Tribes,  and  should  reflect  a 
restored  condition  of  bi-lateral  relationships  in  administration  and  in 
continuing  policy  development.  The  following  represent  preliminary 
ideas : 

(a)  Joint  Control:  Although  under  the  direct  administration  of  a 
cabinet-level  Secretary  of  Indian  Affairs  for  at  least  ten  years,  the 
charged  functions  and  general  administration  would  be  subject  to 
"joint  control''  by  an  "Indian  Board  of  Control,'-  consisting  of  persons 
appointed  by  the  President  from  nomination  lists  submitted  by  Indian 
people  in  a  prescribed  and  representative  manner. 

(b)  Regional  Councils:  Some  number  of  regional  councils,  repre- 
senting every  Indian  Tribe  with  a  voting  member  of  their  own  selec- 
tion or  election,  permanently  staffed  and  supported  similarly  to  the 
management  and  planning  councils  established  for  the  purposes  of 
implementing  the  200-mile  territorial  fisheries  and  economic  zones 
or  extensions  in  the  Atlantic  and  Pacific  Oceans,  for  program  plan- 
ning, coordination,  monitoring  and  evaluation  purposes.  Budget  de- 
velopment and  personnel  control  or  staffing  recommendations  relat- 
ing to  tribal  and  inter-tribal  activities  or  programs,  and  other  repre- 
sentations, would  be  made  from  the  regional  councils  to  the  new 
Department. 

(c)  Tribal  Autonomy:  The  autonomous  rights  of  the  respective 
Tribes  to  self-government  would  not  be  relinquished  by  establish- 
ment of  the  Board  of  Control  or  Regional  Council,  and  the  rights  to 
make  direct  representations  to  the  Congress  and  the  President  or 
Executive  agencies  should  not  be  impaired  or  diminished. 

(d)  Consolidation  of  Federal  Resources:  Without  exception,  vir- 
tually all  Indian  programming  and  federal  funding  assistance  should 
be  consolidated  in.  and  channeled  through,  the  Indian  Department. 

(e)  Legal  Division:  The  Department  would  contain  its  own  legal 
staff  of  attorneys  empowered  to  act  in  behalf  of  the  Indian  Depart- 
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ment  and  the  Regional  Councils.  Apart  from  legal  staff  detailed  to 
the  Regional  Councils,  the  Department  would  detail  regional  attor- 
neys on  permanent  and  temporary  basis  to  U.S.  Attorneys'  Offices, 
and  in  some  manner  to  the  Justice  Department  in  Washington,  D.C. 
Independent  provisions  for  aiding  Tribes  in  financing  the  cost  of  liti- 
gation development  and  prosecution,  including  attorneys'  fees,  shotdd 
be  established. 

(f)  Appropriations  Levels:  With  establishment  of  the  Indian  De- 
partment, a  five-year  authorization  for  appropriations  of  not  less 
than  two  billion  dollars  per  year  for  the  first  five-year  period  should 
be  allowed  for  the  Department,  including  Indian  Health  Services 
programs.  Additionally,  three  other  separate  funds  of  one  billion 
dollars  each  might  be  committed  under  a  ten-year  authorization  (but 
immediate  appropriations  into  the  U.S.  Treasury)  for  the  several 
purposes  of  financing  some  form  of  the  following : 

(f.l)  An  Indian  Housing  and  Community  Facilities  Construc- 
tion and  Credit  Authority. 

(f.2)  An  Economic  Assistance,  Land  Purchases  and  Community 
Development  Fund. 

(f.3)  A  Transportation  System,  Surveys,  and  Xatural  Re- 
sources Management  and  Development  Fund. 

(3)  Tribal  Government  Reorganization  and  Reform  Options. — An 
administrative  commission,  or  other  unit,  should  be  established  within 
the  new  Indian  Department  to  facilitate,  aid  in,  and  ratify  for  fed- 
eral purposes,  any  constitutional  revisions  or  tribal  government  re- 
organizations which  might  be  submitted  to  it  under  prescribed  proc- 
esses within  a  three-year  period  after  establishment  of  the  new  De- 
partment. At  a  time  when  non-Indian  governmental  units  are  being 
reviewed  for  possible  revision  and  reorientation  to  simplified  proc- 
esses, numerous  Tribes  around  the  country  are  involved  in  govern- 
mental revisions  that  appear  needlessly  complicated  and  overly  bur- 
densome for  all  people  involved.  Some  Tribes — in  sharing  the  experi- 
ence of  most  states  and  other  types  of  local  government — often  have 
found  themselves  forced  into  restructuring  for  more  bureaucracy  and 
unwanted  changes  by  Federal  government  eligibility  and  program 
requirements. 

The  same  administrative  unit  or  commission  might  also  handle 
some  of  the  issues  of  federal  recognition  of  Indian  Tribes  on  a  con- 
tinuing basis. 

(4)  Relations  with  the  Congress. — Tracing  the  relationships  be- 
tween the  Indian  Tribes  and  the  Congress  reveals  some  of  the  most 
dramatic  changes  in  the  nature  of  Federal -Indian  relations,  and 
transformations  in  powers  to  be  exercised.  With  the  emergence  of  the 
asserted  "plenary  power  over  Indians"  evolved  the  judgment  that  the 
Congress  itself  was  vested  with  the  greatest  measure  of  trust  respon- 
sibilities toward  Indian  people. 

(5)  Questions  Relating  to  Courts.— In  the  period  between  World 
War  I  and  World  War  II,  the  firm  belief  that  the  established  federal 
and  state  court  systems  were  inadequate  for  accommodating  the 
unique  situation  of  Indian  people  with  any  clear  prospects  for  justice 
in  either  criminal  or  civil  matters  was  expressed  bv  leading  figures 
in  the  Congress  and  by  several  national  Administrations. 
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Some  extremely  serious  charges  and  complaints  have  been  voiced 
against  processes  and  philosophies  employed  in  the  State  Courts  in 
the  handling  of  issues  having  impact  upon  Indian  rights.  The  Task 
Force  review  of  the  establishment  of  the  Indian  Claims  Commission, 
and  its  subsequent  history,  also  produced  some  very  disturbing  im- 
plications relating  to  manipulations  and  suspect  motives  in  the  prose- 
cution of  cases. 

(6)  Relations  with  the  President. — The  Presidential  role  in  Indian 
affairs  was  the  most  dominating  role  throughout  most  of  the  first 
century  of  the  United  States'  existence.  The  proposal  for  a  cabinet- 
level  Indian  Department  Secretary  is  partly  premised  upon  a  view 
that  a  Presidential  presence  in  the  conduct  of  Indian  affairs  on  a 
continuing  basis  is  once  again  essential  toward  giving  concrete  sub- 
stance to  any  national  commitment  for  ensuring  Indian  people  a 
future  in  America.  If  elevated  to  that  level,  a  minimum  period  of  ten 
years  should  be  tried  in  the  undertaking  before  any  reduction  in  exec- 
utive level  by  reorganization  might  be  allowed. 

D.  Trust  Relations  Beyond  the  Indian  Reservations 

Strong  authority  exists  that  a  trust  responsibility  extends  to  In- 
dian persons  in  migration  or  mobility  away  from  their  reservations 
and  remaining  members  of  their  Tribes. 

E.  Trust  Responsibilities  and  Economic  Resources 

The  performance  record  of  the  Department  of  the  Interior  and 
Bureau  of  Indian  Affairs  in  tackling  the  trust  responsibilities  and 
legal  obligations  involved  in  the  management  and  control  of  tribal  and 
individual  Indian  economic  and  natural  resources  presents  some  very 
dismal  and  distressing  information.  On  the  other  hand,  some  of  the 
most  exciting  and  promising  activities  within  the  general  Indian 
community  today  can  be  found  within  the  resources  management  and 
economic  development  field. 

It  seems  certain  that  there  have  been  many  artificial  barriers 
-established  for  the  purpose  of  obstructing  the  natural  advancement 
and  sensible  economic  development  of  Indian  reservations  and  com- 
munities. As  Indian  Tribes  generally  have  been  drawn  into  a  state 
of  increased  or  increasing  negative  economic  dependency  upon  the 
United  States,  other  interests  have  been  deriving  the  primary  eco- 
nomic benefits  from  Indian  resources.  Direct  economic  assistance  to 
Tribes  has  been  modest,  however,  while  most  poposals  for  "massive 
aid"  have  called  for  delivery  by  indirection. 

While  the  problems  of  permanent  unemplovment  and  under- 
employment remain  among  the  most  serious  of  those  facing  Indian 
communities — with  the  number  of  jobless  Indians  increasing  each 
year  as  an  incident  of  population  growth — the  lack  of  employment 
opportunities  in  many  respects  has  been  induced  by  federal  control 
over  Indian  people  and  properties,  and  by  decisions  at  odds  with  the 
fundamental  standards  of  the  federal  trust  responsibilities.  In  the 
case  of  most  Tribes  and  Indian  Reservations,  the  remedial  actions 
require  extremely  conscientious  federal  treatment,  and  relationships 
no  less  demanding  than  the  best  which  might  be  accorded  any  "de- 
veloping nation"  of  the  world. 
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This  Section  relates  Indian  population  distributions,  and  tribal  land 
and  economic  resources,  to  other  populations  of  the  United  State-  m 
their  economic  development.  Future  public  policy  philosophies  are 
discussed  in  the  context  of  inter-relationships  between  Indians  and 
other  populations,  and  from  the  standpoint  of  comparisons  in  budget 
commitments. 

Introduction  :  The  People  and  a  Wealth  of  American  Land 

In  a  1942  article  for  the  Georgetown  Law  Review,  Felix  S.  Cohen, 
the  respected  authority  on  legal  matters  relating  to  American  Indians 
and  American  Government,  wrote  : 

To  trace  the  origins  of  our  Federal  Indian  law  is  a  difficult  task.  The  law  of 
the  United  States  with  respect  to  Indian  tribes  is  a  curious  historical  patchwork 
in  which  may  be  found  the  product  of  many  looms  and  many  weavers.  One  may 
divide  this  strange  patchwork  into  its  component  patches  and  find  nearly  four 
hundred  federal  treaties  with  Indian  tribes,  about  four  thousand  federal  statutes, 
and  an  even  larger  number  of  judicial  and  administrative  decisions  which,  by 
and  large,  attempt  to  interpret  and  to  apply  these  treaties  and  statutes. 

This  task  is  no  less  difficult  in  1976.  The  legal  patchwork  has  become 
more  complex  in  the  intervening  years.  Hundreds  of  new  laws  affecting 
Indian  people  have  been  enacted,  and  thousands  more  administrative 
and  judicial  decisions  have  been  rendered.  Several  different  national 
policies  have  been  directed  toward  Native  Americans  in  the  interim 
period,  producing  a  diverse  range  of  impacts  and  varied  results.  While 
the  number  of  treaties  between  the  United  States  and  Indian  tribes 
has  not  changed,  the  numbers  of  unsettled  issues  involving  rights  and 
resources  secured  by  treaties  has  increased. 

It  has  been  common  to  refer  to  "Federal-Indian  relations"  in  terms 
of  a  special  and  "unique  relationship.-'  even  while  wondering  what 
are  the  attributes  or  characteristics  of  that  relationship.  Similar  ref- 
erences and  questions  are  evidenced  with  respect  to  matters  of  ''trust 
relations  and  trust  responsibilities''  and  to  "treaties  and  treaty  rela- 
tionships." Vague  or  abstract  notions  and  indefinite  answers  about  the 
character  of  these  relationships,  and  their  requirements  upon  the  con- 
duct of  public  policy,  have  permitted  Federal-Indian  relations  to  as- 
sume a  variety  of  forms,  while  committing  public  policy  to  broad 
fluctuations  and  insensible  applications.  When  firm  understandings  or 
explicit  definitions  have  been  framed  for  construing  the  nature  of  the 
Federal-Indian  relationship,  additional  imagined  and  real  problems 
have  frequently  been  interposed  to  operate  against  any  consistent  ap- 
plication of  policy  or  practice. 

For  most  Americans,  the  United  States  has  ever  been  and  remains 
a  "land  of  opportunity."  According  to  a  survey  reported  by  the  inter- 
national Organization  for  Economic  Cooperation  and  Development, 
the  United  States  ranks  third  behind  Switzerland  and  Sweden  as  the 
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wealthiest  income  earning  nations  in  the  world,  in  terms  of  per  capita 
income.  According  to  the  OECD,  "per  capita  income  in  the  United 
States  in  1975  was  $6,600  compared  to  Switzerland's  $6,970  and  Swe- 
den's $6,880."  By  comparison,  the  annual  median  family  income  for  all 
Indian  people  in  the  United  States  for  1969  was  only  $5,832,  with  half 
the  Indian  families — not  individuals — relying  on  total  incomes  of  less 
than  that  amount. 

In  latter  1975,  the  "population  clock"  of  the  U.S.  Census  Bureau 
registered  the  count  of  the  national  population  at  215,000,000  people. 
In  June  1970,  the  U.S.  Public  Land  Law  Review  Commission,  had  this 
to  say  about  the  national  history  and  the  advancement  of  prosperity 
for  the  people : 

In  the  100  years  after  the  United  States  became  a  Nation,  it  was  presented 
with  an  unparalleled  opportunity  by  the  acquisition  of  lands.  Seven  of  the 
original  states  ceded  their  western  lands  to  the  Federal  Government.  These  lands 
generally  included  those  between  the  original  states  and  the  Mississippi  River. 
Following  this,  the  acquisition  of  the  lands  between  the  Mississippi  and  the 
Pacific  Ocean  and  finally  the  acquisition  of  Alaska  in  1867  provided  the  Uniied 
States  with  a  vast  area  of  largely  unsettled  lands  that  in  the  main  had  not 
been  committed  to  private  ownership  or  use. 

The  acquisition  of  these  lands  and  the  desire  to  dispose  of  them  to  encourage 
settlement  of  the  West  took  place  just  at  the  time  that  the  railroad  was  making 
it  possible  to  open  these  lands  to  settlement  and  use.  And  the  lands  generally 
were  rich  in  resources  and  producive  for  farming  so  that  it  was  possible  to 
settle  the  West.  The  policy  of  making  these  lands  available  to  those  who  would 
develop  them  must  be  judged  as  highly  successful.  In  good  part  because  of  this 
policy,  the  United  States  now  has  the  highest  standard  of  living  of  any  nation 
on  earth. 

Notwithstanding  that  procurement  of  success  without  parallel  in  the 
experience  of  mankind,  there  is  also  truth  in  the  June  28.  197G.  state- 
ment of  Pennsylvania's  Governor  Milton  J.  Shapp  that :  "If  one  thing 
is  clear,  it  is  that  equal  opportunity  in  this  land  of  freedom  has  some- 
how evaded  the  first  Americans." 

There  arc  more  than  500  Indian  tribes  and  Alaskan  native  villages 
in  the  United  States.  The  "stark  conditions"  of  native  people  as  being 
the  most  poorly  fed  and  housed  citizens  of  the  country,  while  suffering 
the  worst  health  of  any  racial  group,  have  been  described  in  innum- 
erable reports  and  statements  issued  from  the  Executive  and  Congres- 
sional branches  of  government  in  recent  years.  It  scarcely  requires 
repeating  that  American  Indians  are  burdened  with  the  most  negative 
economic,  education,  and  emplo3~ment  rates  or  statistics  of  any  race, 
taken  collectively,  in  the  nation. 

On  Census  Day  1970.  the  Xative  American  population  in  the  United 
States  was  counted  as  including  763,59,4  people.  Eighty  percent  of  these 
were  identified  as  "belonging  to  a  tribe''  o,f  Indians  by  the  persons 
providing  information  to  the  census  takers,  who  relied  upon  a  system 
of  "self-identification*'  for  compiling,  information  on  racial  back- 
ground. This  census  included  7.282  Indians  from  Canada,  Mexico,  and 
Latin  America.  Within  the  total  Indian  census  population,  "477.000 
lived  on  or  near  reservations  and  were  recognized  as  eligible  for  Indian 
services  by  the  Eederal  Government.'' 

A  concentrated  population  comparable  to  the  national  Indian  census 
population  can  be  found  in  Washington.  D.C.  The  mid-1975  resident 
population  for  the  District  of  Columbia  was  estimated  at  721,800  per- 
sons, of  which  559,100  were  determined  to  be  "non-white  persons." 
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According  to  the  Statistical  Services  Section  of  the  District  govern- 
ment, figures  on  the  number  off  black  citizens  were  not  readily  avail- 
able, but  could  be  calculated  by  "subtracting  the  non-black  portion  of 
the  non- white  population" — which  approximated  one  percentage  in 
1970 — to  form  an  estimate  of  there  being  451,900  black  people  in  Wash- 
ington, D.C. 

The  operating  budget  for  the  home-rule  government  of  the  District 
of  Columbia  for  Fiscal  Year  107(3  amounted  to  $1,042,142,700  from 
Federal  and  District  revenues.  The  operating  budget  request  for  Fiscal 
Year  1977  is  for  $1,092,280,900.  According  to  the  Bureau  of  Indian 
A  ffairs  (BIA)  and  the  Office  of  Management  and  Budget  (OMB),  the 
current  budget  level  in  federal  funds  being  appropriated  to  its  agen- 
cies in  the  name  o,f  Indian  programs  and  activities  amounts  to  about 
$1,403,000,000  per  year. 

Both  this  latter  figure  and  its  categorization  as  "Indian  funding" 
has  been  challenged  from  several  quarters  as  being  inaccurate.  As  pre- 
viously noted,  somewhat  less  than  a  half  million  Indian  persons  are 
"recognized  as  eligible  for  Indian  services  by  the  Federal  Government," 
whatever  the  actual  amounts  being  expended.  Furthermore,  "eligibil- 
ity" does  not  denote  an  actual  receipt  of  services  or  funded  assistance, 
nor  imply  its  entitlement  or  availability,  to  native  persons  within  the 
"eligible13  category. 

From  the  approximate  $400  billion  currently  planned  for  expendi- 
ture under  the  Fiscal  Year  1977  federal  budget,  the  1970  census  and 
the  above  Indian  eligibility  figures  alone  indicate  that  a  minimum  of 
285.000  Indian  persons  will  not  be  "eligible  for  Indian  services  by  the 
Federal  Government"  under  that  record  national  budget.  This  num- 
ber of  "ineligible  Indians"  is  undoubtedly  conservative,  if  the  Feb- 
ruary 9,  1976.  letter  to  the  Task  Force  from  Michigan's  Governor 
William  G.  Mil  liken  may  be  regarded  as  a  reliable  guide  for  gauging 
the  actual  needs.  The  Governor  stated : 

I  have  previously  expressed  a  desire  for  the  federal  government  to  review  its 
Indian  policy  in  light  of  the  fact  that  27,000  Native  American  Indians  are  cur- 
rently ineligihle  for  federal  programs  designed  to  serve  them. 

Governor  Shapp's  later  address  in  June  to  Indian  representatives 
from  across  the  nation  echoed  that  concern  through  his  declaration 
that :  | , 

The  problems  of  the  American  Indians  are  not  being  solved  by  our  present  na- 
tional policy.  In  the  Bicentennial  year,  this  Nation's  leaders  must  find  a  new  way 
to  right  the  wrongs  committed  against  our  first  Americans. 

Actually,  the  U.S.  Census  Bureau  disputes  the  figures  of  the  Indian 
population  referred  to  by  Governor  Milliken:  and,  Indian  organiza- 
tions and  tribal  representatives  contest  many  of  the  Census  Bureau's 
population  counts  of  Indians  in  many  cities,  rural  areas,  and  reserva- 
tions. The  fact  is  that  many  Indians  who  are  counted,  whether  eligible 
or  ineligible,  are  not  served  by  federal  or  local  programs. 

The  federal  administrative  processes  for  accounting  $1,403  billion 
in  present  federal  expenditures  to  "Indian  spending"  perhaps  can  be 
better  understood,  if  not  discredited,  by  reviewing  the  results  when 
the  same  processes  are  applied  to  the  seven  Western  states  whose  1970 
Census  populations  ranged  in  numbers  below  the  total  national  Indian 
population : 
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(1)  Alaska:  Population,  300,000;  Received  $1,326,800,000  in  federal 
dollars  in  Fiscal  Year  1975;  Received  $4,422  in  federal  dollars  for 
every  person  in  the  State,  after  having  paid  only  $1,815  per  capita  in 
federal  income  taxes. 

(2)  Idaho:  Population,  713,000;  Received  $1,140,890^000  in  federal 
dollars  in  Fiscal  Year  1975;  Received  $1,600  in  federal  dollars  for 
every  person  in  the  State,  alter  having  paid  only  $1,236  per  capita  in 
federal  income  taxes. 

(3)  Montana:  Population,  694,000;  Received  $1,163,941,000  in  fed- 
era]  dollars  in  Fiscal  Year  11)75;  Received $1,677  in  federal  dollars  for 
every  person  in  the  State,  after  having  paid  only  $711  per  capita  in 
federal  income  taxes. 

(4)  Nevada:  Population.  489,000;  Received  $933,120*000  in  federal 
dollars  in  Fiscal  Year  1975;  Received  $1,908  in  federal  dollars  for 
every  person  in  the  State,  after  having  paid  only  $1,437  per  capita  in 
federal  income  taxes. 

(6)  South  Dakota:  Population,  666,000;  Received  $984,837,000  in 
federal  dollars  in  Fiscal  Year  1975;  Received  $1,830  in  federal  dollars 
for  every  person  in  the  State,  a  Iter  having  paid  only  $886  per  capita  in 
federal  income  taxes. 

(6)  South  Dakota:  Population,  666.000;  Received  $94,837,000  in 
federal  dollars  in  Fiscal  Year  1975;  Received  $1,478  in  federal  dollars 
for  every  person  in  the  State,  after  having  paid  only  $713  per  capita 
in  federal  income  t  axes. 

(7)  Wyoming:  Population.  S32,000 :  Received  $604,808,000  in  fed- 
eral dollars  in  Fiscal  Year  1975;  Received  $1,821  in  federal  dollars  for 
every  person  in  the  State,  after  having  paid  only  $1,037  per  capita  in 
federal  income  taxes. 

Other  Western  states  halving  substantially  larger  total  populations, 
but  also  including  sizeable  Indian  populations,  likewise  are  found  to 
have  been  on  "the  federal  dole"  for  reason  of  having  received  consid- 
erably more  funds  in  total  federal  outlays  in  FY-1975  than  their  citi- 
zenries and  business  communities  supplied  to  the  nation  in  tax  reve- 
nues. California,  by  this  accounting,  "received"  $8  billion  more  in 
federal  expenditures  than  it  paid  in  taxes.  Arizona  received  almost  $2 
billion  more  from  the  federal  government  than  it  provided  in  taxes  to 
it;  New  Mexico,  more  than  $2.5  billion.  Washington  State's  federal 
bonus  amounted  to  slightly  less  than  $3  billion,  having  received  $2,086 
for  every  person  in  the  State  after  paying  only  $1,255  per  capita  in 
federal  income  taxes. 

The.  deficit  federal  expenditures  over  revenues  from  these  latter  four 
states  alone  amount  to  more  than  $15  billion,  or  enough  to  finance  ten 
years  of  federal  "Indian  spending"  at  the  purported  current  rate  of 
$1,403  billion  annually.  However,  the  determination  and  accounting  of 
these  total  "federal  outlays"  are  filled  with  many  fictions. 

On  the  other  hand,  the  tax  revenues  produced  for  the  federal  treas- 
ury by  the  respective  states  clearly  are  more  accurate  and  are  subject  to 
verification.  Tn  the  case  of  Pennsylvania,  more  than  $17  billion  dollars 
were  paid  into  the  Internal  Revenue  Service  from  that  Common- 
wealth. This  was  more  than  $2.5  billion  greater  than  the  amounts  the 
Federal  government  claimed  to  have  expended  in,  to,  or  for,  Pennsyl- 
vania. New  York's  contribution  of  the  same  nature  was  slightly  less 
than  that  amount. 
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In  Michigan,  however,  where  Governor  Milliken  has  actively  sought 
the  acknowledgement  and  assumption  of  federal  obligations  for  Indian 
people  in  that  Sta((\  and  met  federal  resistance",  t  he  people  of  Michigan 
in  FY-1975  paid  more  than  $5  billion  above  the  amount  that  was  re- 
turned to  them  in  claimed  federal  outlays.  Thai  contribution  to  the 
U.kS.  Treasury  was  exceeded  only  by  the  State  of  Illinois,  whose  popu- 
lation paid  $7.5  billion  more  in  federal  taxes  than  were  returned  in 
outlays.  Federal  services  have  been  restricted  for,  or  denied  to.  many 
of  the  more  than  10,000  Indians  residing  in  Illinois. 

With  respect  to  all  the  states  discussed  above,  it  should  be  noted  t  hat 
claimed  expenditures  for  Indians  are  included  in  the  designated  fed- 
eral Outlays.  Likewise,  federal  taxes  paid  by  Indians  are  included  in 
the  revenue  amounts  paid  to  the  U.S.  Treasury. 

The  population  growth  of  the  United  States  has  had  decisive  im- 
pacts upon  the  formulation  and  conduct  of  national  Indian  policy  in 
the  past,  and  can  not  be  ignored  as  a  factor  for  consideration  in  ad- 
dressing the  future.  The  "acquisition  of  lands"  to  provide"  "an  unparal- 
leled opportunity''  for  an  American  population  of  215  million  people, 
as  reported  by  the  Public  Land  Law  Review  Commission,  had  tremen- 
dous impact  upon  all  Indian  tribes  and  people.  In  establishing  the  50 
States  of  the  Union,  the  2.2  billion  acres  of  land  within  the  United 
States  were  either  directly  or  indirectly  secured  from  Native  Ameri- 
can people,  including  the  native  Hawaiians. 

The  Public  Land  Law  Review  Commission  focused  its  attention  on 
the  one-third  of  the  nation's  lands  which  remain  in  federal  ownership. 
Ironically,  in  formulating  policy  recommendations  for  the  future  of 
these  755.3  million  acres  of  territory,  their  final  report  noted  that  the 
federal  lands  "cover  an  area  equal  to  the  size  of  Indian.'"  In  detailing 
its  assignment  from  the  Congress,  that  Commission  explained  that 
"only  Indian  reservations  were  excluded  from  consideration."  The 
Report  offered  this  added  detail  at  its  fifth  footnote : 

The  United  States  holds  legal  title  to  Indian  reservation  lands  for  the  benefit 
of  the  Indians.  A  body  of  law  has  developed  for  these  lands  wholly  separate  from 
those  commonly  termed  public  land  laws.  For  these  reasons.  Indian  reservations 
were  specifically  excluded  from  the  Commission's  study  by  the  Act  establishing 
the  Commission. 

These  lands  comprise  approximately  2  percent  of  the  territory 
within  the  United  States.  The  Indian  trust  lands  total  an  approximate 
53-million  acres,  not  including  the  40-niillion  acres  of  additional  lands 
reserved,  upon  certification  of  selections,  to  the  ownership  of  Alaskan 
Natives  by  their  territorial  claims  settlement  with  the  United  States 
in  1971. 

In  his  publication  of  the  "Wealth  of  Nations  in  1T7G.  Adam  Smith 
discussed  how  the  Native  American  people  had  come  to  be  mistakenly 
known  as  "Indians,"  in  a  preface  to  predictions  of  unprecedented  pros- 
perity for  the  established  colonies  and  new  American  States : 

But  the  countries  which  Columbus  discovered,  either  in  this  or  any  of  his 
subsequent  voyages,  had  no  resemblance  to  those  which  he  had  gone  in  <juesr 
of.  Instead  of  the  wealth,  cultivation  and  populousness  of  China  and  Indostam 
he  found,  in  St.  Domino,  and  in  all  the  other  parts  of  the  new  world  which  he 
ever  visited,  nothing  but  a  country  quite  covered  with  wood,  uncultivated,  and 
inhabited  only  by  some  tribes  of  naked  and  miserable  savages.  He  was  not  very 
willing,  however,  to  believe  that  they  were  not  the  same  with  some  of  the  coun- 
tries described  by  Marco  Polo,  the  first  European  who  had  visited,  or  at  least 
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had  left  behind  him  any  description  of  the  East  Indies:  and  a  very  slight  resem- 
blance, siuh  as  that  whieh  he  found  between  the  name  of  Cibao,  a  mountain  in 
St.  Qoinixlgo,  and  that  of  Cipango,  mentioned  by  Marco  Polo,  was  frequently  suf- 
ficient to  make  him  return  to  this  favourite  prepossession,  though  contrary  to 
the  clearest  evidence.  In  his  letters  to  Ferdinand  and  Isabella,  he  called  the  coun- 
tries which  he  had  discovered,  the  Indies. 

In  evaluating  the  "Causes  of  the  Prosperit}'  of  the  new  Colonies,'' 
Smith  expressed  these  views : 

The  colony  of  a  civilized  nation  which  takes  possession  either  of  a  waste  coun- 
try, or  of  one  so  thinly  inhabited,  that  the  natives  easily  give  place  to  the  new 
settlers,  advances  more  rapidly  to  wealth  and  greatness  than  any  other  human 
society. 

But  there  are  no  colonies  of  which  the  progress  has  been  more  rapid  than  that 
of  the  English  in  North  America. 

Plenty  of  good  land,  and  liberty  to  manage  their  own  affairs  their  own  way, 
seem  to  be  the  two  great  causes  of  the  prosperity  of  all  the  new  colonies. 

In  his  famed  treatise  on  economics  of  commerce  and  nations.  Smith 
was  greatly  sympathetic  to  the  increasing  pressures  for  an  American 
separation  or  independence  from  England,  and  certainly  was  a  harsh 
critic  of  the  English  economic  policies  toward  the  American  colonies. 
But,  as  seen  in  the  statements  below,  he  was  also  critical  of  the  treat- 
ment accorded  the  native  inhabitants  of  the  American  continents  from 
Columbus'  time  and  onward : 

In  consequence  of  the  representations  of  Columbus,  the  council  of  Castile  deter- 
mined to  take  possession  of  countries  of  which  the  inhabitants  were  plainly  in- 
capable of  defending  themselves.  The  pious  purpose  of  converting  them  to  Chris- 
tianity sanctified  the  injustice  of  the  project.  But  the  hope  of  finding  treasures 
of  gold  there,  was  the  sole  motive  which  prompted  to  undertake  it. 

The  policy  of  Europe,  therefore,  has  very  little  to  boast  of,  either  in  the 
original  establishment,  or,  so  far  as  concerns  their  internal  government,  in  the 
subsequent  prosperity  of  the  colonies  of  America. 

Folly  and  injustice  seem  to  have  been  the  principles  which  presided  over 
and  directed  the  first  project  of  establishing  those  colonies ;  the  folly  of  hunting 
after  gold  and  silver  mines;  and  the  injustice  of  coveting  the  possession  of  a 
country  whose  harmless  natives,  far  from  having  ever  injured  the  people  of 
Europe,  had  received  the  first  adventurers  with  every  mark  of  kindness  and 
hospitality. 

Although  adjudging  the  policies  of  England  as  being  "only  some- 
what less  oppressive  than  that  of  any  of  the  rest"  of  the 
European  nations,  Smith  declared  that : 

The  colonies  owe  to  the  policy  of  Europe  the  education  and  great  views  of 
their  active  and  enterprising  founders;  and  some  of  the  greatest  and  most  im- 
portant of  them,  as  far  as  concerns  their  internal  government,  owe  to  it  scarcely 
anything  else. 

However,  it  was  Smith's  admiration  of  the  young  statesmen  and 
intellecutals  emerging  upon  the  scene  in  pre-Revolutionary  America 
which  made  him  confident  that  the  native  people  might  be 
accorded  some  economic  justice  in  a  future  time.  He  optimistically 
concluded : 

The  discovery  of  America,  and  that  of  a  passage  to  the  East  Indies  by  the 
Cape  of  Good  Hope,  are  the  two  greatest  and  most  important  events  recorded 
in  the  history  of  mankind.  Their  consequences  have  already  been  very  great: 
but,  in  the  short  period  of  between  two  and  three  centuries  which  has  elapsed 
since  these  discoveries  were  made,  it  is  impossible  that  the  whole  extent  of 
their  consequences  can  have  been  seen.  What  benefits,  or  what  misfortunes  to 
mankind  may  hereafter  result  from  those  great  events,  no  human  wisdom  can 
foresee.  By  uniting,  in  some  measure,  the  most  distant  parts  of  the  world,  by 
enabling  them  to  relieve  one  another's  wants,  to  increase  one  another's  enjoy- 
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merits,  and  to  encourage  one  another's  industry,  their  general  tendency  would 
seem  to  he  beneficial.  To  the  natives,  however,  both  of  the  East  and  West 
Indies,  all  the  commercial  benefits  which  can  have  resulted  from  those  events 
have  been  sunk  and  lost  in  the  dreadful  misfortunes  which  they  have  occa- 
sioned. These  misfortunes,  however,  seem  to  have  arisen  rather  from  accident 
than  from  anything  in  the  nature  of  those  events  themselves.  At  the  particular 
time  when  these  discoveries  were  made,  the  superiority  of  force  happened  to  be 
so  great  on  the  side  of  the  Europeans,  that  they  were  enabled  to  commit  with 
impunity  every  sort  of  injustice  in  those  remote  countries.  Hereafter,  perhaps, 
the  natives  of  those  countries  may  grow  stronger,  or  those  of  Europe  grow 
weaker,  and  the  inhabitants  of  all  the  different  quarters  of  the  world  may 
arrive  at  that  equality  of  courage  and  force,  which,  by  inspiring  mutual  fear, 
can  alone  overawe  the  injustice  of  independent  nations  into  some  sort  of  respect 
for  the  rights  of  one  another. 

Two  hundred  years  later,  history  has  vindicated  Adam  Smith's 
judgments  regarding  the  potential  future,  wealth,  and  prosperity  of 
the  colonies  which  were  to  become  known  as  the  United  States  of 
America.  Resources,  wealth  and  national  productivity,  however, 
have  not  satisfied  the  wants  or  needs  of  the  native  people  who  were 
in  first  possession  of  its  lands.  A  summary  of  past  growth  and  future 
population  projections  of  America  was  stated  in  the  chapter,  "Demo- 
graphic Changes  and  the  Legal  System,''  by  Professor  Philip  M. 
Hauser,  Director  of  the  Population  Research  Center  at  the  University 
of  Chicago  and  a  former  member  of  President  Harry  S.  Truman's 
Council  of  Economic  Advisors,  when  proposing  a  Bill  of  Rights  for 
an  American  urban  society  in  1975 : 

From  1790  to  1950  the  population  of  the  United  States  doubled  five  times,  in- 
creasing from  less  than  4  million,  as  recorded  in  the  first  census,  to  over  150 
million  as  recorded  in  the  seventeenth  decennial  census  in  1950.  The  first  three 
doublings  each  required  approximately  twenty-five  years :  the  fourth  doubling 
occurred  during  the  first  half  of  this  century.  In  1970  the  census  recorded  a 
population  of  205  million.  It  is  still  possible,  despite  our  present  depressed 
birth  rate,  that  the  United  States  will  achieve  a  sixth  doubling  to  300  million 
persons,  if  not  by  the  end  of  this  century  then  shortly  thereafter.  The  Bureau 
of  the  Census  gives  as  possible  total  population  in  2000  a  range  of  figures 
from  250  million  to  300  million.  This  range  in  future  population,  mainly  by 
reason  of  the  unpredictability  of  the  birth  rate,  could  result  in  a  population 
increase  of  from  38  to  87  million  persons  between  1975  and  2000. 

The  promise  of  opportunity  has  been  fulfilled  for  a  multitude  of 
new  immigrants  into  the  country,  and  their  progeny  as  well.  In  affect- 
ing the  population  growth  of  the  nation,  the  process  has  drawn  heavily 
upon  the  bounty  of  its  resources.  Yet,  doubtlessly,  immigration  has 
contributed  immeasurably  to  the  national  productivity  and  wealth, 
from  which  waves  of  immigrants  benefitted  before  adding,  in  their 
turn,  their  own  new  dimensions  to  the  promises  of  opportunities  for 
other  citizens  and  new  generations.  Professor  Hauser  provides  the 
following  information  on  past  immigration  impacts : 

From  1820,  the  date  at  which  the  federal  government  first  began  to  count 
immigrants,  through  1973  some  46.3  million  persons  came  to  this  nation,  mainly 
from  Europe.  The  high  point  in  immigrations  was  reached  during  the  first  decade 
of  this  century  when  about  8.8  million  immigrants  were  admitted.  The  flow  of 
immigrants  greatly  diminished  during  World  War  I.  Under  present  statutory 
provisions,  immigration  is  generally  restricted  to  a  maximum  of  about  400 
thousand  persons  per  year  and  in  recent  years  has  averaged  something  between 
300  thousand  and  400  thousand  persons  annually. 

Oddly,  the  greatest  loss  to  Indian  tribes  of  land  masses  reserved  to 
them  by  law  during  the  last  century  coincided  in  time  with  the  largest 
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influx  of  new  immigrants  during  the  same  period.  Settlements  upon 
these  lands,  however,  was  severely  restricted  in  availability  to  the  new 
arrivals.  They  were  freely  available  for  acquisition  by  naturalized 
and  born  citizens  nonetheless. 

Significantly,  the  number  of  annual  new  entries  into  the  national 
population  by  immigration,  counted  for  any  siflgle  year  at  its  highest 
level  in  the  past  decade,  lias  been  roughly  equal  to  the  cumulative  or 
lifetime,  resident  Indian  service  population  of  the  United  States.  At 
its  lowest  level,  the  immigration  count  has  been  comparable  to  the 
remainder  of  American  Indians  who  have  boon  regarded  as  being 
"ineligible"  for  federal  program  assistances  and  services  altogether. 
And  while  the  total  Indiaii  census  population  only  slightly  exceeds  the 
total  of  718,000  illegal  aliens  who  wore  expelled  from  the  country  in 
1974.  the  actual  Native  American  population  is  but  a  fraction  of  the 
number  of  "illegal  aliens"  estimated  to  be  living  pormanentlv  in  the 
United  States. 

The  point  of  some  of  this  population  data  is  that  the  United  States 
has,  and  must,  sustain  a  viable  life  in  the  future  for  many  millions 
more  people  than  the  215  million  who  now  populate  its  territorial 
land  and  resources  base.  But  additionally  it  addresses  the  point  that 
the  nation  should  be  able,  and  find  it  readily  in  its  capacity,  to  afford 
a  viable  life  and  future  to  less  than  a  million,  or  as  many  as  a  million, 
Native  Americans  in  the  land.  However,  reciting  the  facts  of  Indian 
poverty  in  the  present  era  does  not  servo  to  distinguish  Indian  people 
from  millions  of  other  Americans  in  this  country. 

Government  economists  have  estimated  that  24  million  Americans 
other  than  Indian  people,  or  more  than  ton  percent  of  the  national 
population,  were  poor  in  1974.  That  many  fell  below  the  so-called 
Orshansky  index  of  poverty,  the  formula  adopted  by  the  Office  of 
Management  and  Budget  (OMR)  in  1969  as  the  official  measure  of 
com  pa  rat  i  vo  po  vert  y . 

It  is  not  an  unfair  assumption  to  believe  that  some  few  million  of 
those  non-Indians  are  as  equally  poor  by  any  measure,  and  often  more 
so,  than  are  the  less  than  half  million  American  Indians  who  reside 
within  the  poverty  classification.  In  fact,  perhaps  while  being  fair 
statistical  representations,  the  often  stated  litany  of  Indian  poverty 
may  partially  obscure,  or  aid  in  the  misrepresentation  of.  the  intensity 
and  severity  of  poverty  conditions  afflicting  the  lives  of  greater  num- 
bers of  people  within  each  the  white,  black.  Chicano.  and  Puerto  Rican 
populations  of  America.  Thus,  the  negative  superlatives  used  to 
describe  the  intolerable  conditions  of  the  collective  Indian  community 
are  less  informative  to  a  quantitative  analysis  of  poverty  in  America 
than  they  are  an  indication  that  deprivations  and  adversity  have 
remained  more  uniformly  distributed,  or  settled  and  unbreached, 
within  the  Indian  population  than  in  others. 

The  national  conscience  should  not  accept  maladministration  of 
governmental  service  delivery  systems  which,  for  example,  address 
the  health  problems  of  a  heavily  populated  Indian  reservation  by 
treating  the  malnutrition  of  an  Indian  baby  upon  finding  that  its 
body  weight  at  six-months  of  age  is  less  than  it  was  at  time  of 
birth.  Nor  should  it  ignore  the  health  requirements  of  a  young  white 
child  of  Appalachia  whose  dietary  deficiencies  and  recurrent  starva- 
tion introduce  snch  high-level  pain  to  her  teeth  that  it  becomes  too 
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painful  to  oat  when  there  is  food,  or  to  sleep,  or  to  do  much  of  any- 
thing other  than  cry,  or  to  try  to  sleep  both  day  and  night  as  a  means 
of  escaping  the  pain.  Rational  public  policy  can  not  be  founded  upon 
choosing  to  aid  in  one  case  at  the  expense  of  the  other,  cither  on 
grounds  that  one  is  of  the  majority  race,  or  that  the  other's  race  is 
poorer.  Unfortunately,  present  policy  does  not  preclude  a  denial  of 
aid  to  any  such  cases,  or  assure  its  provision. 

In  contrast  to  other  racial  populations,  the  poverty  among  Indians 
has  not  been  materially  distorted  in  statistical  appearance  by  the 
development  of  a  stratified  society  of  distinct  classes  to  include  the 
wealthy  or  super  rich,  upper  middle-class  to  lower  middle-class,  and 
the  omnipresent  poor  who  may  suffer  in  the  shadow  of  the  statistical 
well-being  of  the  overall  society.  Recent  governmental  actions  to  erase 
that  distinction  by  establishment  and  the  favoring  of  a  "cream  of  the 
crop  Indian  elite''  will  be  discussed  elsewhere  in  this  report.  Cer- 
tainly, the  dichotomy  and  differences  between  Indians  and  other 
people  in  the  United  States  must  be  drawn,  or  explained,  upon  some 
basis  other  than  the  fact  that  most  Indian  people  are  "poor." 

The  distribution  of  Indian  people  in  the  nation  is  important  toward 
understanding  some  of  the  problems.  Of  the  eighteen  states  Inn  ing 
an  Indian  population  of  more  than  10,000  persons,  the  1970  census 
indicated  as  follows: 

1.  Oklahoma   96,  830  10.  Minnesota   22.  322 

2.  Arizona  94,  310  11.  Wisconsin  18.  776 

3.  California   88,263  12.  Texas   16,921 

4.  New  Mexico   71,582  13.  Alaska  16,080 

5.  North  Carolina  44,19-5  14.  Michigan  16.012 

6.  South  Dakota   31,043  15.  Xorth  Dakota  13>  5$? 

7.  Washington    30,824  16.  Oregon   13.210 

S.  Montana    26,  385  17.  Utah   10.  "A 

9.  New  York   25,  560  18.  Illinois   10.  304 

The  following  are  States  which  counted  fewer  than  1.000  Indian 
persons  among  their  populations  in  1970: 

1.  Vermont    220 

2.  New  Hampshire   361 

3.  Delaware    65 6 

4.  West  Virginia  7 "I 

There  were  also  956  Indians  counted  as  residents  of  Washington, 
D.C.,  being  from  Indian  tribes  from  throughout  the  United  States, 
and  mainly  being  employees  o,f  federal  agencies,  primarily  the  Bureau 
of  Indian  Affairs  and  the  U.S.  Public  Health  Service's  Indian 
Division. 

The  1970  Indian  population  by  census  within  other  states,  not 
named  above,  which  comprised  the  original  thirteen  States  of  the 
Nation,  were  shown  to  be : 

1.  Rhode  Island   1.  390    6.  Maryland   4.  239 

2.  Maine 1    2, 195     7.  Massachusetts  4.  475 

3.  Connecticut    2.  222    8.  New  Jersey  4.  706 

4.  South  Carolina  2.  241     9.  Virginia   4.  853 

5.  Georgia    2, 347  10.  Pennsylvania   5.  533 

1  Maine,  of  course,  was  not  one  of  the  original  thirteen  states.  It  is  included  here  inas- 
much as  it  was  formed  in  major  portions  of  its  land  base  by  cession  from  Massachusetts. 
Some  other  states,  not  listed  above,  were  formed  in  part  through  other  land  cessions  from 
the  original  thirteen  states  also. 

The  53-million  acres  of  Indian  trust  and  reservation  lands  are 
located  in  26  different  states,  ranging  in  cumulative  acreages  from 
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-2(r2  acres  in  Louisiana  to  19,849,117  acres  in  Arizona.  Additjoaa] 
lauds  and  reservations  are  located  in  a  few  additional  states*,  such'  as 
Maine  and  New  York,  but  have  been  classified  in  the  past  as  "Stale 
Indian  Reservations,"  or  not  generally  considered  as  being  "under 
the  jurisdiction  of  the  federal  Bureau  of  Indian  Xffairs."  Generally, 
Indian  lands  are  either  owned  by  the  tribes  or  by  individual  Indians 
in  separate  allotments.  Some  reservations  have  both  tribally-owned 
and  individually-owned  lands  within  their  tribal  domains. 

The  following  list  shows  the  Indian  tribes  or  reservations,  as  well 
owned  lands: 


Tribe  or  reservation,  State  Acres 

1.  Navajo,  Arizona1   13,345,312 

2.  Papago,  Arizona   2,  814,  871 

3.  Hopi,  Arizona  2   2,  474,  254 

4.  San  Cralos,  Arizona   1,  863,  841 

5.  Wind  River,  Wyoming   1,  664,  872 

6  Fort  Apache,  Arizona   1,  776, 136 

7.  Hnalapai,  Arizona   991,  680 

8.  Uintah  and  Ouray,  Utah   990,085 

9.  Colville,  Washington   958,027 

10.  Cheyenne  River,  South  Dakota   911,  467 

11.  Yakima.  Washington   842,978 

12.  .Ticarilla,  New  Mexico   742,  315 

13.  Red  Lake,  Minn   564,426 

14.  Flathead,    Montana   562,277 

15.  Ute  Mountain,  Colorado   557,  878 

16.  Warm  Springs,  Oregon   480, 196 

17.  Pyramid  Lake.  Nevada   475,086 

18.  Mescalero,  New  Mexico   460.384 

19.  Laguna  Pueblo,  New  Mexico   412,  211 

20.  Rosebud.  South  Dakota   409,321 


1  The  Navajo  Reservation  Is  located  within  the  four  States  of  Arizona,  New  Mexico, 
Utah,  and  Colorado.  The  above  total  Includes  so-called  off-reservation  Navajo  lands  in 
Arizona  and  New  Mexico. 

2  Both  the  Navajo  and  Hopi  tribal  land  totals  above  apparently  include  acreages  involved 
in  the  so-called  Joint  Use  Area,  as  well  as  disputed  land  areas  formerly  claimed  by  each 
tribe. 

The  Indian  Reservations  having  the  largest  acreages  of  individ- 
ually owned  or  allotted  lands  are  similarly  shown  on  the  list  below. 
Several  were  included  on  the  preceding  list  of  twenty  reservations 
having  the  most  tribally  owned  acreages. 


Tribe  or  reservation,  State  Allotted  acres 

1.  Crow.  Montana  ^   1,209.949 

2.  Pine  Ridge,  South  Dakota   1, 157,  338 

3.  Blackfeet,  Montana   775.413 

4.  Navajo,  Arizona   722,  854 

5.  Fort  Peck,  Montana   615,114 

6.  Standing  Rock.  North  Dakota   542.  700 

7.  Rosebud,  South  Dakota   540,112 

8.  Cheyenne  River,  South  Dakota   503,483 

9.  Fort  Belknap.  Montana   427,  580 

10.  Fort  Berthold.  North  Dakota   372.  259 

11.  Yakima,  Washington   247.988 

12.  Fort  Hall,  Idaho   257,  066 

13.  Comanche-Kiowa,   Oklahoma   229,926 

14.  Osage,  Oklahoma   216,994 

15.  Northern  Cheyenne,  Montana   171,298 

16.  Choctaw,  Oklahoma   134.  296 

17.  Quinault,  Washington   124.  279 

18.  Wind  River,  Wyoming   109.334 

19.  Sisseton,  South  Dakota   105. 172 

20.  Gila  River,  Arizona   97,467 
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Both  the  tribally  owned  lands  and  the  individually  owned  allotted 
lands  listed  above  are  held  in  trust  by  the  government  of  the  United 
States  for  the  benefit  and  use  of  their  Indian  owners,  as  are  the  lands 
of  other  tribes  and  tribal  members  not  listed  here.  The  significance  of 
this  "trust  status  and  relationship"  will  be  explained  at  length  in  an- 
other section  of  this  report.  In  brief,  the  administration  of  this  trust 
for  the  management  and  control,  superintendence  and  care,  of  these 
landed  properties  themselves  has  been  vested  with,  or  entrusted  to,  the 
U.S.  Secretary  of  the  Interior,  and  the  Commissioner  and  Bureau  of 
Indian  Affairs,  by  the  legislative  acts  of  Congress  delegating  that  au- 
thority and  responsibility. 

In  part,  it  is  the  stat  us  and  character  of  Indian  lands  which  forms 
a  unique  relationship  between  the  people  and  government  of  the 
United  States  on  the  one  hand,  and  the  Indian  tribes  and  people  on 
the  other.  But  equally  important  to  the  establishment  and  mainte- 
nance of  that  Unique  relationship  and  its  character  are  the  attributes 
of  Indian  people  themselves,  their  cultural  and  political  existence  as 
self-governing  societies,  and  the  evolvement  of  the  Indian  heritage 
and  history. 

In  approaching  an  examination  of  the  history  and  development  of 
Federal -Indian  relations,  it  is  appropriate  to  review  briefly  the  present 
and  past  usage  of  the  term  itself  in  the  context  of  the  Federal-Indian 
law  which  has  governed  national  Indian  affairs. 

Under  an  Act  of  July  9.  1832,  the  Congress  of  the  United  States 
assigned  a  general  authority  to  the  Commissioner  of  Indian  Affairs 
for  administering  governmental  concerns  relating  to  Indian  tribes 
and  people.  As  presently  codified  in  the  United  States  Code,  Title  25, 
at  Section  2,  that  law  now  reads: 

The  Commissioner  of  Indian  Affairs  shall,  under  the  direction  of  the  Secretary 
of  the  Interior,  and  agreeably  to  such  regulations  as  the  President  may  prescribe, 
hare  the  management  of  all  Indian  affairs  and  of  all  matters  arising  out  of 
Indian  relations. 

The  position  of  Commissioner  of  Indian  Affairs  itself  had  been 
established  previously  by  federal  law  on  January  24, 1823.  This  action 
followed  congressional  protests  that  the  title  had  been  conferred  upon 
32  year-old  Thomas  L.  McKenney  in  1816  on  appointment  by  Secre- 
tary of  War  John  C.  Calhoun  without  lawful  sanction  or  legal  creation 
of  the  position,  The  Indian  Commissioner,  which  replaced  the  pre- 
decessor Superintendent  of  Indian  Trade,  operated  within  the  TTar 
Department,  where  the  office  remained  until  creation  of  the  Depart- 
ment of  the  Interior  in  1 849. 

Congress  enlarged  the  authority  of  the  President  for  acting  with 
greater  scope  and  flexibility  in  Indian  matters,  and  consequently 
broadened  the  powers  which  might  be  delegated  or  exercised  by  an 
Administration's  Indian  Commissioner,  when  providing  for  the  "or- 
ganization of  the  department  of  Indian  affairs''  by  its  Act  of  June  30, 
1834.  The  1834  legislative  measure  also  remains  operative  in  the  codi- 
fied federal  law  of  1076,  at  25  U.S.C.,  Section  0  : 

The  President  mny  prescribe  such  regulations  as  he  may  think  fit  for  carrying 
into  effect  the  various  provisions  of  any  act  relating  to  Indian  affairs,  and  for 
the  settlement  of  the  accounts  of  Indian  affairs. 

A  summary  review  of  Title  25  of  the  U.S.  Code  of  Federal  Regula- 
tions illustrates  that  these  ancient  laws  have  been  transformed  into  a 
broad-ranged  base  of  federal  power  over  Indian  people  and  properties. 
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The  107.")  edition  of  these  federal  regulations  sets  forth  a  number  of 
categories  of  regulated  subject  matters  which  centrally  rely  upon  the 
1832  and  1834  federal  statutes  in  citing  a  source  of  authority  for  their 
application.  Sometimes  additional  laws  of  more  recent  vintage  are 
cited  as  added  authority,  or  to  indicate  a  legal  reason  for  acting  in  the 
matter. 

Included  within  the  CFR  regulations  titled.  Indians,  are  Interior 
Department  and  Bureau  of  Indian  Affairs  regulations  governing: 

1  lie  use  or  development  of  any  real  or  personal  property,  in- 
cluding irate r  rights; 

Law  and  order  oil  Indian  Reservations,  including  Courts  of 
Indian  Offenses; 

Tribal  enroll n/ents  and  compilations  of  tribal  membership  rolls. 
as  well  as  approval  and  appeal  procedures  for  contested  enroll- 
ment actions; 

Responses  to  petitions  from  tribal  voters  for  calling  certain  elec- 
tions or  changing  tribal  constitutions ; 

Off-reservatiqii  commercial  fishing,  as  well  as  certain  on-reserva- 
tion  fishing  activities : 

Management,  harvesting  and  selling  of  Indian  timber  and  forest 
lands  resources; 

G ranting  of  leases  and  permits  for  use  of  Indian  agricultural 
lands  owned  by  trilx  -v.  individual?,  and  tribal  corporations ; 

Disposition  of  individual  Indian  money  accounts  under  the  con- 
trol of  the  government. 

This  abbreviated  listing  of  administrative  powers  which  may. 
wrongly  or  rightly,  be  exercised  over  Indian  people  and  properties 
represents  only  regulation  categories  which  invoke  the  1832  and  1834 
statutes  as  a  basis  of  authority.  Some  are  narrowly  limited  in  their  ap- 
plication, or  are  conditioned  upon  the  emergence  of  specific  circum- 
stances for  their  employment ;  but  others  seemingly  are  unrestricted  in 
their  breadth  of  operation  and  in  their  claims  of  governing  authority. 
Nonetheless,  all  these  are  objects  of  or  subject  to  the  exercise  of  federal 
powers  which  are  presently  perceived  to  be  within  the  sphere  of  ''the 
management  of  all  Indian  affairs  and  of  all  matters  arising  out  of 
Indian  relations.*' 

Being  but  a  small  part  of  the  massive  body  of  Federal-Indian  law, 
the  "Indian  relations*'  laws  and  regulations  give  only  partial  under- 
standing of  the  nature  of  Federal-Indian  relationships.  While  the 
legitimacy  of  certain  of  the  regulations  is  definitely  questionable,  the 
fact  of  their  operation  is  the  point  for  consideration  here. 

These  statutory  laws  and  administrative  regulations  begin  to  demon- 
strate the  pervasive  presence  of  federal  control  over  Indian  lives  and 
communities.  Also,  they  provide  an  important  focal  point  for  the  study 
of  the  development  of  Federal-Indian  relationships,  and  their  various 
impacts. 
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This  Section  contains  diverse  current  views  on  the  origin 
and  nature  of  the  federal  trust  responsibility  to  Indians,  to- 
gether with  historical  determination  of  these  issues.  Concurs 
with  the  concept  of  a  literal  trust  eeship  that  is  personal  in  nat- 
ure, and  which  only  secondarily  concerns  itself  with  property. 
Illustrates  duties  of  trustee. 

Trust  IU.spoxsibilities  ix  States  of  Confusion 

On  February  0.  1074.  the  National  Tribal  Chairmen's  Association, 
under  (lie  direction  of  its  former  President,  Governor  Robert  E.  Lewis 
of  Zunj  Pueblo,  declared  that  issues  of  federal  trust  responsibilities  to 
Indian  people  constituted  the  number  one  priority  for  attention  in  pub- 
lic policy  and  in  governmental  actions.  The  NTCA  statement  describ- 
ing their  view  of  the  nature  of  the  trust  responsibilities  warrants  full 
recitation.  It  said : 

The  Federal  Government's  trust  responsibilities  are  threefold  :  First,  there  is  a 
special  relationship  derived  from  the  Constitution  of  the  United  States,  various 
treaties,  and  statutes  of  the  United  States  which  recognizes  tribal  sovereignty. 
There  is  a  trust  responsibility  in  the  United  States  to  protect  this  sovereignty  of 
Indian  Tribes,  so  there  is  no  further  erosion  of  tribal  sovereignty  and  to  support 
tribes  in  their  efforts  to  enhance  tribal  sovereignty. 

Second,  the  trust  responsibility  of  the  United  States  should  emphasize  the 
protection  of  tribal  assets  and  allow  the  Indian  owners  to  assume  the  major  role 
in  the  management  of  their  funds  and  natural  resources.  The  trustees  should 
spend  less  time  and  energy  protecting  these  resources  from  their  Indian  owners 
and  more  time  protecting  them  from  outside  interests,  including  the  Federal  Gov- 
ernment itself. 

And  third,  flowing  from  the  above  there  is  a  trust  responsibility  for  providing 
the  means  by  which  the  tribes  can  provide  communily  services  to  the  members 
of  the  reservation  communities. 

Inherent  in  the  protection  of  Indian  assets  in  accordance  with  the  trust  respon- 
sibilities of  the  United  States  is  an  obligation  to  fully,  vigorously,  and  without 
reservation,  advocate  the  position  of  Indian  Tribes  when  their  assets  are  threat- 
ened no  matter  what  the  source  of  the  threat.  In  order  to  do  this  the  responsible 
government  officials  of  the  United  States  must  be  charged  fully  with  this  responsi- 
bility and  must  be  freed  of  any  constraints  on  full  and  vigorous  advocacy.  The 
efforts  to  eliminate  or  minimize  the  conflict  of  interest  of  the  Federal  Govern- 
ment is  laudable.  However,  everything  that  could  be  done  to  eliminate  or  mini- 
mize the  conflicts  of  interest  under  existing  law  has  not  been  done. 

Thus,  NTCA  has  adiudo-ed  that  the  trust  relationship  is  derived 
from  the  Federal  Constitution,  as  well  as  treaties  and  statutes  effected 
under  its  provisions.  That  organization  identifies  three  basic  functions 
or  obligations  of  the  federal  trust  responsibility:  (1)  Protection  and 
support  of  tribal  sovereignty;  (2)  Protection  and  proper  management 
of  Indian  resources,  properties,  and  assets;  and  (3)  Provision  of  com- 
munity and  social  services  to  Indian  people,  or  tribal  members. 

This  report  section  will  assess  the  validity  of  these  expressed  beliefs, 
as  well  as  other  views  which  have  stood  in  contradiction  to  them,  or 
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which  have  been  in  partial  disagreement  with  any  of  the  perceived 
obligations  attributed  to  the  trust  responsibilities,  treaty  rights,  or 
other  law. 

Several  of  the  divergent  opinions  relating  to  the  origin  and  develop- 
ment of  the  trust  responsibility  concepts  are  set  forth  below.  The 
first,  in  disagreement  with  NTCA  with  respect  to  provisions  for  social 
services  and  programs,  was  prepared  by  the  Interior  Solicitor's  office 
in  early  1973.  On  March  7,  1973,  career  Interior  Department  employee 
Xewtoii  Edwards  characterized  its  formulation  as  -the  best  statement 
T  have  seen  of  what  constitutes  the  Secretary's  Indian  trust  responsi- 
bility.'' The  pertinent  extracts  read : 

The  phrase  "trust  responsibility  of  the  Secretary"  is  not  only  generally  mis- 
understood and  misapplied,  hut  also  undefined  in  any  treatise  or  statute.  It  has 
an  emotional  meaning  when  used  by  Indians  and  their  advocates  hut  it  also  has 
a  legal  meaning.  It  is  generally  used  in  two  broad  contexts :  in  connection  with 
Indian  lands  and  governmental  social  programs,  but  only  with  respect  to  the 
lands  and  related  property  is  the  phrase  appropriately  applied. 

1.  Indian  lands. — Certain  Indian  lands,  mineral  resources,  and  water  rights, 
put  in  Indian  ownership  by  treaty  or  statute,  and  income  derived  therefrom  are 
held  in  trust  by  the  United  States  for  the  benefit  of  the  Indian  owner,  whether 
it  he  a  tribe  or  an  individual.  This  "trust"'  relationship  between  the  Secretary 
and  the  Indian  owner  is  similar  to  that  between  a  hank  which  has  been  named 
trustee  under  a  trust  agreement  and  the  beneficiaries  of  the  trust.  A  distinguish- 
ing feature  of  the  Secretary's  responsibility,  however,  is  the  manner  in  which 
he  exercises  it.  That  is,  his  decisions  are  made  not  unilaterally  but  in  conjunc- 
tion with  the  Indian  beneficiaries.  The  responsibilities  of  the  Secretary  in  this 
connection  are  well  defined  in  the  common  law  and  can  generally  be  said  to 
impose  a  high  degree  of  care  upon  the  Secretary  in  the  handling  of  these  trust 
properties.  Without  Congressional  consent,  the  Secretary  may  not  turn  these 
responsibilities  over  to  others,  including  the  Indians  themselves  even  though  the 
Indians  may  be  necessary  participants  in  the  actions  taken.  *  *  * 

2.  Social  programs. — Because  of  the  exclusive  power  under  the  Constitution 
to  regulate  commerce  with  Indian  tribes,  the  government  historically  has  pro- 
vided for  the  social  needs  of  the  Indian  Tribes  and  their  members.  These  pro- 
grains,  which  continue  today  by  way  of  specific  statutes  and  annual  appropria- 
tions, do  no  create  any  trust  relationship  in  the  strict  legal  sense  of  the  word. 
Rather,  such  programs  are  identical  to  other  government  programs  which  put 
upon  the  agency  the  responsibility  to  implement  the  program  and  insure  that 
the  funds  are  spent  for  the  purpose  for  which  they  were  appropriated.  To  the 
extent  that  this  Department  contracts  with  Indian  Tribes  with  regard  to  the 
performance  of  a  particular  program,  and  in  that  connection  turns  over  appro- 
priated funds  to  the  tribe,  there  remains  in  this  Department  a  contractual  right 
and  a  statutory  obligation  to  insure  that  the  contract  obligations  of  the  tribe 
are  fulfilled,  i.e.,  the  funds  are  used  for  the  purposes  for  which  they  were  appro- 
priated. In  the  context  of  social  programs,  therefore,  no  trust  responsibility 
exists,  the  Secretary's  responsibility  for  those  programs  being  the  same  as  it 
is  for  the  non-Indian  programs  of  the  Department. 

At  first  glance,  the  above  statement  appears  to  be  an  oversimplifi- 
cation of  the  trust  responsibility  in  denying  anv,  or  all.  relationships 
to  social  programs  for  Indians.  This  philosophy  seemingly  imposes 
the  highest  obligations  and  performance  standards  upon  the  Indians 
tribes  themselves,  exceeding  any  obligatory  requirements  acknowl- 
edged for  the  Secretary  in  the  administration  of  his  trusteeship  over 
Indian  resources  and  property  rights,  or  even  in  his  letting  of  con- 
tracts to  tribes.  Implicitly,  the  widest  discretion  in  acting  in  any  man- 
ner is  available  to  the  Secretary  for  ill  or  good;  yet  contract  perform- 
ance and  compliance  can  be  compelled  or  enforced  against  the  tribes. 
Standards  should  apply  in  both  quarters. 
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Two  months  after  issuance  of  the  above  memoranda,  Messrs.  Mar- 
vin Franklin,  William  Rogers,  and  Theodore  Taylor,  all  assistants  to 
former  Secretary  of  the  Interior  Rogers  C.  B.  Morton,  prepared  a  de- 
partmental memorandum  for  OMB  Associate  Director  John  U.  Saw- 
hill  on  the  same  subject  matter.  The  13-page,  May  4,  1973,  memo  was 
written  in  response  to  OMR  questions  relating  to  a  "proposed  reorga- 
nization of  the  BIA  Central  Office"  submitted  by  Director  Sawhil]  on 
April  24.  The  departmental  attitude  on  trust  responsibilities  was  ex- 
pressed in  the  section  titled,  "Comments  on  Indian  Responsibility  and 
Secretarial  Responsibility,"  as  follows : 

"Self-determination"  has  been  widely  used  without  specific  definition.  This 
has  led  to  a  great  deal  of  confusion. 

Nobody  is  completely  self-determining — the  environment,  social  controls 
through  statutes,  and  various  degree  of  dependency  relationship  exist  for  all 
peoples  and  all  nations.  When  there  is  a  specific  subsidation  involved,  the  degree 
to  which  a  given  group  can  "determine"  their  actions  and  decisions  is  likely  to  be 
more  limited  than  in  instances  where  a  subsidy  is  not  involved.  This  is  because  Un- 
persons providing  the  subsidy  generally  want  to  be  assured  as  to  the  effective  use 
of  the  subsidy  and  may  wish  to  indicate  the  purposes  for  which  it  is  to  be  used. 

Both  Presidents  Johnson  and  Nixon  called  for  "self-determination"  and  the 
elimination  of  "paternalism" — both  terms  undefined. 

(T)hc  Washington  Post  quoted  an  Indian  from  the  Dakotas  as  saying  that  he 
could  not  lease  or  sell  his  land  without  BIA  permission — saying  that  this  was 
undesirable,  "paternalistic"  action.  However,  it  is  the  essence  of  the  Secretary's 
trust  responsibility. 

If  there  is  one  thing  that  federal  reservation  communities  agree  on,  it  is  this  : 
The  Secretary  should  retain  trust  responsibility  for  Indian  land — tribal  and  indi- 
vidual. The  drive  for  termination  in  the  1950's  made  clear  the  adamant  opposi- 
tion of  Indians  to  this  policy.  The  exercise  of  a  trust  is  paternalism.  Indian  lead- 
ers, government  officials  and  the  general  public  should  understand  that  the  Indian 
demands  that  the  government  continue  its  trust  responsibility  for  Indian  assets 
inescapably  involves  paternalism.  The  government  has  to  approve  proposed  uses 
or  disposition  of  the  assets  under  its  trust  responsibility.  To  do  otherwise  is  to 
violate  the  trust.  If  the  Indians  want  to  do  otherwise — that  is,  have  complete 
freedom  for  use  of  their  assets — they  should  request  legislation  terminating  the 
trust  responsibility. 

The  Indians  themselves  and  the  general  public  need  to  do  some  clear,  hard 
thinking  on  this  subject.  They  should  not  be  misled  by  loose  phraseology  (such  as 
"self-determination"  and  "paternalism"),  demagogic  attempts  to  exploit  the 
general  public  sympathy  for  Indians  (both  on  the  part  of  non-Indian  and  Indian 
individuals),  and  the  frequent  tendency  of  all  of  us  to  simplify  a  complex  prob- 
lem and  be  tempted  to  believe  that  there  is  a  "panacea"  that  will  solve  it  simply 
and  quickly. 

This  memorandum  also  illustrates  that  the  solemn  federal  trust 
responsibility  might  readily  be  undermined  and  mis-defined,  when 
operating  as  a  function  of  adverse  attitude — or  of  personalities,  piffle 
and  pique.  Fortunately,  the  approved  "Realignment  of  Central  Office 
Functions  and  Responsibilities  of  the  Bureau  of  Indian  Affairs,"  di- 
rected by  Secretarial  Order  No.  2954  on  May  11, 1973,  reflected  a  more 
detached  view  in  providing  its  basic  charge  of  obligations  to  the  BIA "s 
Office  of  Trust  Responsibilities.  The  Order  provided : 

The  Office  of  Trust  Responsibilities  performs  Central  Office  functions  related 
to  the  Bureau's  trust  and  legal  responsibilities:  (1)  for  the  protection  of  the 
rights  of  Indians  in  their  trust  property  and  those  rights  affecting  trust  property 
that  are  afforded  by  tribal  autonomy;  (2)  for  the  exercise  of  the  authorities 
vested  in  the  Secretary  of  the  interior  by  various  laws  concerning  Indian  trust 
property  and  for  providing  to  Indians  the  services  necessary  for  them  to  make 
decisions  required  of  them  in  the  application  of  these  various  laws ;  and  (3)  for 
administration  of  programs  established  to  facilitate  the  trust.  The  rights  involved 
include  water  rights,  land  titles,  boundaries,  use,  hunting  and  fishing  rights,  and 
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contractual  rights;  the  rights  afforded  by  tribal  autonomy  include  tax  immunity 
or  exemption  and  the  right  to  regulate  hunting  and  fishing,  zoning  and  other 
land  use. 

This  later  Interior  Department  document  was  issued  publicly  and, 
therefore,  was  subject  to  public  scrutiny.  It  merely  states  an  outline  of 
activity  categories  in  which  the  Trust  Responsibilities  Office  of  BIA 
will  operate.  It  does  not  prescribe  any  standards  of  performance; 
leaves  the  nature  of  the  trust  obligations  indefinite;  and,  pronounces 
no  clear  objectives  to  be  sought  or  secured  by  either  the  operation  of 
trust  responsibilities  or  the  conduct  of  public  policy. 

There  is  no  convincing  evidence  that  the  charge  or  assignment  of 
functions  cited  from  Order  No.  2954  of  the  Secretary  is  any  more  con- 
trolling on  departmental  or  Bureau  of  Indian  Affairs  actions,  or  re- 
gard, relating  to  trust  responsibilities  than  are  the  two  other  Interior 
Department  documents  from  1973,  quoted  before  it.  On  the  other  hand, 
there  are  strong  indications  that  the  Secretary  of  Interior's  Office,  or 
tiie  Department  in  general,  has  resisted  the  formulation  of  any  formal 
or  official  "Definition  of  the  Department's  Trust  Responsibility  to  the 
Indians."  Drafts  of  such  "definitions"  or  legal  analysis  of  the  con- 
trolling obligations  imposed  upon  the  Secretary,  as  well  as  other  In- 
terior agencies  besides  the  BIA,  have  been  rejected  repeatedly  by  the 
Interior  Secretary  or  the  Solicitor  during  the  past  two 
administrations. 

The  purposes  of  rejecting  any  formal  statement  of  obligations,  per- 
formance standards,  or  basic  definitions,  can  be  many.  The  effect  has 
been  to  permit  the  subordination  of  trust  responsibilities  to  the  inter- 
vention of  overriding  political  considerations  when  framing  actions 
for  particular  situations;  allowing  other  governmental  agencies  to 
undertake  actions  in  utter  disregard  of  the  trust  responsibilities ;  in- 
creasing the  chances  for  other  interests,  in  conflict  or  in  competition 
with  those  of  Indian  tribes,  to  be  improperly  favored  at  the  expense 
of  Indian  interests;  and  to  allow  both  governmental  officials  and 
attorneys  to  act,  or  to  recommend  actions,  without  regard  to  any 
established  or  defined  ethical  considerations. 

Two  attorneys  in  the  Department  of  the  Interior  and  Bureau  of 
Indian  Affairs,  Mr.  William  H.  Veeder,  and  Mr.  Reid  P.  Chambers, 
have  written  extensively  on  the  issue  of  the  federal  trust  responsibili- 
ties and  each  has  produced  a  series,  or  several,  legal  analyses  of  the 
trust,  relationship.  To  a  major  extent,  both  writers  are  in  substantial 
agreement  with  the  position  stated  by  the  National  Tribal  Chair- 
men's Association  in  the  beginning  of  this  section ;  and,  in  their  writ- 
ings, are  often  in  agreement  with  one  another.  Several  of  the  Veeder 
and  Chambers  opinions  are  shown  below.  The  selections  illustrate,  in 
part,  the  confusion  or  uncertainty  which  continues  to  linger  around 
the  issue  of  trust  responsibilities. 

On  January  18.  1974,  Mr.  Chambers,  Associate  Solicitor  for  Indian 
Affairs,  submitted  memoranda  to  the  Interior  Solicitor  and  Secre- 
tary regarding  "the  attributes  and  legal  obligations  encompassed 
within  the  Secretary  of  the  Interior's  trust  responsibility  to  American 
Indians."  He  wrote : 

But  for  a  well  established  doctrine,  the  origins  and  scope  of  the  trust  responsi- 
bility are  exceedingly  murky.  I  conclude  that  the  trust  responsibility  is  basically 
derived  from  treaties  with  and  statutes  concerning  the  various  Indian  tribes, 
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and  (after  the  treaty  making  power  was  limited  by  Congress  in  1871)  from  the 
later  executive  orders  and  agreements  with  Indian  tribes.  The  legal  effect  of 
these  treaties  and  agreements  was  the  cession  by  the  tribes  of  almost  all  lands 
which  had  been  aboriginally  used  and  occupied  by  them.  Early  case  law  and 
the  executive  practice  of  the  federal  government  recognized  that  Indian  tribes 
did  possess  a  kind  of  legal  title  to  those  lands  habitually  possessed  and  occupied 
by  them;  consequently,  treaties  and  agreements  were  necessary  to  accomplish 
the  extinguishment  of  that  title  and  opening  of  the  lands  to  non-Indian  settle- 
ment. A  contrary  notion,  that  Indians  were  mere  tenants  at  will  or  sufferance 
of  the  United  States  and  held  no  lawful  claim  to  the  lands  they  possessed,  was 
definitely  rejected  by  the  Supreme  Court  in  the  early  Cherokee  cases. 

Therefore  ,the  treaties  and  agreements  represented  a  kind  of  land  transaction, 
contract,  or  bargain.  The  ensuing  trust  relationship  was  a  significant  part  of  the 
consideration  for  the  bargain  offered  by  the  United  States. 

This  analysis  and  summary  was  not  transformed  into  an  official 
document  to  provide  formal  guidelines  to  the  department.  The  sum- 
mary statements  relating  to  (1)  "ordinary  fiduciary  duties;"  (2)  "con- 
flict of  interest  problems;"  and  (3)  "non-property  aspects  of  trust 
responsibility :  self-determination,"  are  in  agreement  with  the  NTCA 
position  declarations.  Only  weak  support  for  the  position  of  NTCA 
on  "social  services"  is  found  there,  however. 

In  a  September  19,  1968,  memorandum  relating  to  Indian  forests 
management,  William  H.  Veeder,  then  a  Water  Conservation  and 
Utilization  Specialist  in  the  Bureau  of  Indian  Affairs,  declared : 

By  the  Constitution,  as  acted  upon  by  the  Congress,  construed  by  the  courts, 
effectuated  by  the  Executive  Branch  of  the  Government,  the  Nation  entered 
into  a  trust  arrangement  with  the  Indians  and  Indian  Tribes.  It  is  an  executed 
covenant  acted  upon  by  the  Indians,  who  relinquished  their  vast  domain  in 
consideration  for  assistance  from  the  Nation. 

Stemming  from  the  Constitution ;  subject  to  the  principles  of  the  separation 
of  powers  among  the  three  great  Branches  of  Government,  the  trust  relation- 
ship partakes  of  the  elements  of  a  private  trust  arrangement  only  in  the  most 
general  way.  As  distinguished  from  the  private  trust,  the  officials  fulfilling  the 
Nation's  fiduciary  obligatios  to  the  Indians  must  look  to  the  Constitution,  the 
Congress  which  makes  the  laws  and  appropriates  the  funds,  and  to  the  courts 
which  interpret  the  laws  relating  to  the  trust.  They  are,  moreover,  caught  up  in 
the  milieu  of  politics — essential  to  a  democracy. 

In  a  study  prepared  for  the  congressional  Joint  Economic  Subcom- 
mittee on  Economy  in  Government,  released  January  18, 1970,  Veeder 
asserted : 

It  is  the  Constitution  which  established  the  Nation's  relationship  with  the 
Indians — the  courts  have  interpreted  it  as  constituting  the  Nation  a  guardian 
and  the  Indians  the  wards  under  a  trust  responsibility. 

In  1972,  Mr.  Veeder  repeated  his  thesis  in  a  report  to  the  U.S.  Com- 
mission on  Civil  Rights  relating  to  actions  of  the  Departments  of 
Justice  and  of  the  Interior  "in  clear  violation  of  the  unique  trust  rela- 
tionship established  by  the  Constitution  among  the  United  States  of 
America  and  the  Indian  Tribes."  One  can  note  that  Mr.  Chamber's 
more  recent  examination  of  the  "murky"  origins  of  the  trust  relation- 
ship was  wholly  silent  with  respect  to  the  U.S.  Constitution  as  its 
probable  primary  source. 

As  has  been  stated  elsewhere  in  this  report,  federal  courts  in  the 
First  Judicial  Circuit  have  recently  ruled  with  respect  to  the  Pas- 
samaquoddy  Tribe  of  Maine,  or  "any  Indian  nation  or  tribe  of 
Indians,"  that  the  First  Congress  of  the  United  States  established  a 
trust  relationship  between  the  United  States  and  Tribes  by  its  enact- 
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merit  of  the  Indian  Trade  and  Intercourse  Art,  also  known  currently 
as  the  Indian  Noninterconrse  Act.  That  Act,  now  codified  at  Title  25, 
United  States  Code.  Section  177,  reads  : 

No  purchase,  grant,  lease,  or  other  conveyance  of  lands,  or  of  any  title  or  claim 
thereto,  from  any  Indian  nation  or  tribe  of  Indians,  shall  be  of  any  validity  in 
law  or  equity,  unless  the  same  be  made  by  treaty  or  convention  entered  Into 
pursuant  to  the  Constitution. 

The  sole  issue  in  that  case,  it  should  be  remembered,  was  whether 
or  not  a  trust  relationship  had  been  created,  in  fact,  between  the 
United  States  and  the  Passamaquoddy  Tribe. 

Although  the  California  case  of  Santa  Rosa  Band  of  Indians  v. 
Kings  County,  decided  November  3,  1975,  by  the  Ninth  Circuit  U.S. 
Court  of  Appeals,  involved  a  different  issue  of  interpreting  the  statu- 
tory construction  of  Public  Law  83-280  concerning  the  scope  of  federal 
jurisdiction  on  Indian  lands,  it  nonetheless  regarded  a  discussion  of 
the  trust  relationship  as  being  important  to  its  decision.  The  court 
presented  the  following  "backdrop"  for  reaching  its  decision : 

To  resolve  that  ambiguity  in  Public  Law  280,  we  begin  with  the  fundamental 
postulate,  enunicated  in  Worcester  v.  Georgia,  see  31  U.Sk  393,  that  ambiguities 
in  Federal  treaties  or  statutes  dealing  with  Indians  must  be  resolved  favorably 
to  the  Indians. 

It  is  an  interpretive  device,  enrly  framed  by  John  Marshall's  legal  conscience, 
for  ensuring  the  discharge  of  the  nation's  obligations  to  the  conquered  Indian 
tribes.  The  Federal  government  has  long  been  recognized  to  hold,  along  with  its 
plenary  power  to  regulate  Indian  affairs,  a  trust  status  towards  the  Indian — a 
status  accompanied  by  fiduciary  obligations.  See  ScminoJe  Nation  v.  United 
States,  310  U.S.  286,  21)7  (1942)  :  United  States  v.  Kagama.  118  U.S.  375  (1886)  ; 
Beecher  v.  Wetherly,  95  U.S.  517,  525  (1877)  :  Cherokee  Nation  v.  Georgia.  30 
U.S.  (5  Pet.)  1,  12  (1831).  While  there  is  legally  nothing  to  prevent  Congress 
from  disregarding  its  trust  obligations  and  abrogating  treaties  or  passing  laws 
inimical  to  the  Indians'  welfare,  the  courts,  by  interpreting  ambiguous  statutes 
to  the  Indians,  attribute  to  Congress  an  intent  to  exercise  its  plenary  power  in 
the  manner  most  consistent  with  the  nation's  trust  obligations.  See  Squire  v. 
Vapoeman,  351  U.S.  1,  7-8  (1956). 

Land  held  in  trust  for  the  benefit  of  Indians  has  long  played  the  central  role  in 
Federal  policy  towards  Indians.  Cohen,  SUpfa,  at  94.  While  the  manner  in  which 
trust  property  is  held  and  may  be  used  has  been  in  part  defined  by  statute,  a 
great  many  of  the  most  significant  incidents  of  the  trust  property  relationship 
are  not  statutorily  created,  but  rather  a  result  of  judicial  definition.  The  doctrine 
of  Federal  ownership  of  Indian  land  stems  from  Johnson  &  Graham's  Lessee  v. 
Mcintosh.  21  U.S.  (8  Wheat.)  240  (1823),  which  held  the  general  government 
obtained  title  through  the  right  of  discovery  exercised  by  colonial  predecessors. 
The  rudiments  of  the  wardship  or  trust  status  of  Indian  tribes  was  announced 
in  Cherokee  Nation  v.  Georgia,  supra,  at  12 — a  consequence  of  Federal  ownership 
of  title  to  lands  the  Indians  occupied.  The  exclusivity  of  Federal  jurisdiction 
over  trust  lands,  whether  based  on  an  ownership  theory.  United  States  v.  Kagama, 
supra,  or  commerce  clause  theory,  Worcester  v.  Georgia,  supra,  was  likewise  rec- 
ognized by  Court  decision.  Most  importantly  for  our  purposes  here,  the  immunity 
of  Indian  use  of  trust  property  from  state  regulation,  based  on  the  notion  that 
trust  lands  are  a  Federal  instrumentality  held  to  effect  the  Federal  policy  of 
Indian  advancement  and  may  not  therefore  be  burdened  or  interfered  with  by 
the  state,  is  a  product  of  judicial  decision.  United  States  v.  Rickcrt,  188  U.S.  432 
(1903).  Each  of  these  judicially  defined  characteristics  of  Indian  trust  property 
remained  implicit  in  subsequent  congressional  enactments  dealing  with  trust 
property. 

.  The  preceding  opinion  extracts  demonstrate  that  the  matter  of 
federal  trust  responsibilities  and  relations  to  Indian  people  remains 
in  a  ponderous  state  of  confusion.  Judgments  regarding  the  origins 
of  the  trust  relationship  are  frequently  contradictory,  and  conclusions 
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defining  its  nature  as  often  are  inconsistent.  Nonetheless,  one  can  find 
support  in  authority  and  evidence  for  each  of  the  viewpoints — even 
those  reflecting  the  most  negative  attitudes.  All  contain  elements  of 
truth;  all  contain  elements  of  incorrectness.  It  is  evident,  however, 
that  the  greatest  imbalance  against  truth  is  carried  in  those  state- 
ments of  March  and  May  of  1973  which  generated  in  the  Oflices  of  the 
Secretary  and  the  Solicitor  for  the  Department  of  the  Interior — 
agents  vested  with  administration  of  the  most  substantial  trust 
responsibilities. 

The  Task  Force  study  on  trust  responsibilities  also  sutlers  some  of 
the  deficiencies  of  incompleteness  in  examination  of  the  trust  issues 
and  all  the  ramifications.  This  review  does  attempt  to  address  the  basic 
issues  and  central  questions  assigned  to  the  Task  Force  and  contained 
in  the  legislation  creating  the  American  Indian  Policy  Review 
Commission. 

Accordingly,  the  following  segments  of  this  section  relate  to  the 
historical  development  of  Federal-Indian  relations,  with  its  antecedent 
influences ;  the  relative  rights  of  Indians  and  other  people  under  the 
law;  rationales  of  significant  policies;  and  cogent  principles  of 
responsibility  employed,  or  disregarded,  in  the  chain  of  events  affect- 
ing changes  m  policy  or  the  development  of  relationships. 

PEOPLE  AND  PROPERTY  IN  THE  ARENA  OF  TRUST 

It  has  been  generally  accepted  among  leading  authorities  on  the 
subject  of  Federal-Indian  law  that  the  established  relationships 
between  Indian  tribes  and  the  United  States  are  "deeply  rooted  in 
international  law."  A  primary  source  of  legal  authority  cited,  and 
heavily  relied  upon,  by  the  U.S.  Supreme  Court  in  deciding  early 
cases  relating  to  Indians  were  the  various  texts  on  the  "Law  of 
Nations ;  or  Principles  of  the  Law  of  Nature,  applied  to  the  Conduct 
and  Affairs  of  Nations  and  Sovereigns."  Considerations  of  that  body 
of  law,  as  it  stood  contemporaneously  with  the  birth  of  American 
Independence  and  the  United  States,  are  important  to  the  understand- 
ing of  current  relations  between  the  nation  and  Indian  people. 

It  may  be  less  well  acknowledged,  perhaps,  that  the  European 
colonial  experiences  in  North  America,  as  well  as  the  United  States' 
policies  toward  Indian  Tribes  in  its  early  history,  have  had  significant 
influence  on  the  formulation  of  policies  relating  to  aboriginal  peoples 
elsewhere  for  the  better  part  of  the  past  two  centuries.  Instructive  to 
this  point,  and  to  the  examination  of  federal  trust  responsibilities  to 
Indian  people,  is  a  report  written  at  the  request  of  the  U.S.  Depart- 
ment of  State  in  1919  by  Alpheus  Henry  Snow,  and  titled,  "The 
Question  of  Aborigines  in  the  Lmv  and  Practice  of  Nations.-1  While 
the  overall  work  embraces  an  imperialist  A'iew  that  power  supercedes 
the  rights  of  weaker  nations,  and  obviously  attempts  to  justify  exten- 
sions of  American  authority  over  various  island  nations  of  the  world, 
the  report  examines  the  Indian  trust  relationship  at  length. 

Although  Snow's  analysis  was  written  for  the  purposes  of  foreign 
policy  formulations  and  applications,  his  introduction  notes  that  he 
has  enlarged  upon  his  instructions  from  the  State  Department  regard- 
ing the  time  periods  to  be  covered,  inasmuch  as  the  ending  of  the 
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so-called  French  and  Indian  War  uis  in  this  study  taken  ns  the  begin- 
ning of  modern  law  on  the  subject."  With  reference  to  North  American 
Indians,  he  writes: 

The  peace  of  1763  between  Great  Britain  and  France,  involving  as  it  did  the 
transfer  of  territory  inhabited  by  aboriginal  tribes,  would  seem  to  have  been  the 
occasion  of  an  investigation  into  the  law  of  nations  on  tins  subject  Which  resulted 
in  the  formulation  of  the  basic  principles  subsequently  applied  by  the  European 
nations  and  the  United  States. 

In  his  chapter  on  the  "Powers  over  Tribes  and  Colonics,"  Snow 
draws  the  following  conclusions  with  respect  to  trust  relationships, 
stating : 

That  the  relationship  which  each  of  them  bears  to  the<<e  (dependent)  com- 
munities is  of  an  essentially  personal  character,  though  it  extends  to  property 
as  well  as  person — the  State  as  a  personality  exercising  power  over  these  com- 
munities as  personalities  under  its  jurisdiction;  that  the  power  is  exercised  by 
special  legislation  as  may  be  "needful" ;  that  the  power  is  "adequate"  to  the  needs 
of  these  personalities;  and  that  it  is  limited  by  their  needs  and  by  the  fui  da- 
mental  principles  recognized  by  all  civilized  States  and  embodied  in  their 
constitutions. 

That  it  is  a  relationship  which  has  its  source  in  the  sovereignty  of  the  State, 
and  not  in  the  domestic  constitution  of  the  State,  is  also  recognized  that  the 
domestic  constitution  may  properly  specify  how  the  legislature,  executive,  and 
judiciary  of  the  State  may  impose  proper  restrictions  on  their  action. 

It  is  also  recognized  that  the  legislature  is  properly  the  supreme  superintend- 
ing organ  of  the  State  in  exercising  the  power,  though  the  executive  is  al  o 
almost  invariably  recognized  as  the  proper  ordinary  organ  for  this  purpose, 
either  by  specification  contained  in  the  constitution,  or  by  implication  from  the 
grant  of  the  executive  power,  or  by  delegation  by  the  legislative  of  sublegislative 
power  to  the  executive. 

When  "trusteeship"  is  used  in  this  sense,  it  has  not  the  meaning  of  trustees'! i;> 
in  the  private  law,  but  is  used  in  a  broad  sense  conforming  to  the  literal  meaning 
of  the  word.  In  the  private  law  a  trusteeship  is  the  relation  between  persons 
arising  out  of  the  deposit  of  money  or  property  by  one  with  the  other,  with  the 
object  of  having  it  produce  an  income  to  be  paid  over  by  the  trustee  in  a  Specified 
manner  to  specified  persons,  or  having  it  used  in  a  specified  manner  for  the  bene- 
fit of  specified  persons  or  for  specified  objects.  It  is  thus,  in  the  sense  of  the 
private  law,  essentially  a  relationship  concerning  property  rather  than  a  relation- 
ship between  persons.  A  trust,  in  its  literal  sense,  is  a  relationship  of  an  essen- 
tially personal  character.  In  its  modern  derivative  sense,  especially  as  used  in 
the  politico-legal  language  of  the  present  day,  the  word  "trust"  covers  all  the 
relations  of  a  fiduciary  character  in  which  a  person  assumes  a  relationship  of 
responsibility  for  or  to  another,  as  both  the  Oxford  and  Century  dictionaries 
testify.  In  this  broad  sense,  trusteeship  is  a  generic  term  including  all  the 
fiduciary  relationships  relating  to  person  or  property,  and  thus  includes  the 
relationship  of  parent  and  child,  husband  and  wife,  guardian  and  ward,  patron 
and  apprentice,  master  and  servant,  as  well  as  trustee  and  cestui  que  trust. 
agent  and  principal,  bailee  and  bailor,  depositary  and  depositor,  partner  and 
copartner,  etc. 

Using  trusteeship  in  its  literal  sense  and  also  to  some  extent  in  this  generic 
sense,  it  seems  to  be  the  most  appropriate  word  to  describe  the  relationship 
between  a  civilized  State  and  all  its  colonies  and  dependent  communities  of 
whatever  character. 

The  trusteeship  of  a  civilized  State  for  its  colonies  and  dependencies  is,  how- 
ever, a  trusteeship  essentially  relating  to  person  rather  than  property,  and, 
therefore,  the  closest  analogies  which  the  private  law  furnishes  for  determining 
the  problems  of  this  trusteeship  are  those  derived  from  the  rules  of  the  private 
law  relating  to  patron  and  apprentice,  and  guardian  and  ward.  The  analogy  of 
the  relationship  of  parent  and  child,  though  often  applied,  seems  to  be  figurative 
and  inexact,  though  there  are  implications  in  the  adjective  "paternal"  that  are 
not  without  value  by  way  of  analogy. 

It  would  seem,  therefore,  that  the  general  nature  of  the  jural  relationship 
which  a  civilized  State  exercises  over  all  its  colonies  and  all  its  dependent  com- 
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munities,  whether  these  communities  be  in  colonies,  or  within  its  domestic  terri- 
tory or  located  externally  to  both,  is  best  described  by  the  word  trusteeship,  using 
this  word  in  its  literal  sense  as  implying  a  fiduciary  relationship  essentially 
personal,  though  extending  to  property  as  well  as  person;  thai  the  fiduciary 
power  is  plenary,  in  the  sense  that  it  is  adequate  to  the  needs  pf  the  situation  of 
the  particular  personality  to  which  it  is  applied  though  limited  to  these  needs: 
that  as  a  power  over  political  personalities  it  is  an  incident  of  the  sovereignty  of 
each  civilized  State,  and  is  governed  by  the  law  of  nations,  though  not  by  the 
body  of  rules  which  apply  between  civilized  State  to  which  the  name  inter- 
national law  is  properly  applied ;  and  that  the  cloest  analogies  to  this  relation- 
ship which  occur  in  the  private  law  are  those  of  patron  and  apprentice  and 
guardian  and  ward. 

In  the  same  section,  Snow  also  attributes  a  similar  character  and 
meaning  to  the  words  "protectorship"  and  "protection/'  Inasmuch  as 
these  words  are  common  to  most  treaties  with  the  Indian  tribes,  his 
statements  on  their  significance  also  bear  repeating : 

The  word  "protectorship"  implies  a  fiduciary  relationship  of  a  personal 
character,  hut  is  in  its  literal  sense  limited  to  defense  against  injury,  and  does 
not  imply  personal  influence  and  control.  In  its  literal  sens-,  therefore,  it  is  not 
applicable  to  describe  the  jural  relationship  of  a  civilized  State  to  all  its  colonies 
and  dependencies,  since  that  relationship  implies  not  only  defence  but  active  and 
continuous  education  and  guidance.  It  is  to  be  noted,  however,  that  the  French 
and  English  word  "protection,"  the  German  word  schutz,  were  legal  terms  in 
the  feudal  law,  from  which  they  apparently  came  into  the  public  law  of  Europe. 
In  the  feudal  law,  protection  or  schutz  implied  a  personal  relationship  between 
a  sovereign  or  a  lord  having  the  dominion  or  domain  over  territory  and  the 
imycrium  or  empire  over  its  inhabitants,  whereby  a  complicated  body  of  recipro- 
cal rights  and  duties  arose ;  the  sovereign  or  lord  being  regarded  as  the  protector 
of  the  rights  of  person  and  property  of  his  subjects  or  vassals,  and  they  render- 
ing service,  or  compensation  in  lieu  of  service,  in  return.  In  this  sense,  protection 
or  schutz  had  very  nearly  the  meaning  of  trusteeship,  using  that  word  in  its 
broadest  sense. 

The  conclusion  which  would  seem  to  follow  from  this  whole  survey  is  that 
the  power  which  a  civilized  State  exercises  over  all  its  colonies  and  dependencies 
is,  according  to  the  law  of  nations,  a  power  of  trusteeship,  and  that  the  power 
of  guardianship  over  its  dependent  aboriginal  tribes  is  one  of  the  manifestations 
of  this  general  power." 

The  implications  of  these  statements  will  be  discussed  further  in  the 
context  of  colonial  period,  and  United  States,  treaties.  The  general 
meaning  of  the  term  "jural  relationship"  used  here  refers  to  those  of 
law,  or  legal  relationships,  and  those  relating  to  rights  or  obligations. 

The  Snow  treatise  strongly  supports  the  theory  that  the  trusteeship 
and  guardian  relationship  imposes  a  duty  upon  the  trustee  nation  to 
provide  for  the  education,  health,  and  material  well-being  of  native 
dependencies. 

An  1821  report  to  the  Secretary  of  War,  prepared  under  the  direc- 
tion of  President  James  Monroe,  makes  similar  characterizations  of 
"these  duties,  which  grow  naturally  out  of  our  relation  to  Indians:'' 
and,  "as  the  Government  assumes  the  guaradianship  of  the  Indians, 
*  *  *  this  relation  provides  for  their  proper  education." 

Also  significant  for  consideration  from  the  1919  report  for  the  State 
Department  are  the  following  statements  relating  to  dependent  sov- 
ereignty and  the  purposes  of  trusteeship : 

That  a  State  is  an  artificial  personality  having  such  a  corporate  character  in 
the  law  of  nations  that  it  is  capable  of  trusteeship  under  the  law  of  nations,  is 
well  settled.  (The  United  States)  has,  in  fact,  executed  trusts  of  a  most  impor- 
tant kind,  going  even  to  the  extent  of  holding  sovereignty  in  trust. 
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No  well-founded  legal  doctrine  readily  becomes  an  "ingenious  juridical  means" 
by  which  an  act  recognized  to  be  morally  wrong  becomes  legally  rightful.  Con- 
sidering interventions  of  civilized  States  in  the  affairs  of  semicivilized  Statefl 
as  an  extension  of  national  sovereignty  and  regarding  all  extensions  of  national 
sovereignty  as  regulated  by  that  part  of  the  law  of  nations  which  is  concerned 
with  the  social  relations  of  States  and  countries,  which  law  is  based  upon  the 
fundamental  principle  of  trusteeship,  there  would  seem  to  be  no  possibility  of 
civilized  States  legally  engaging  in  the  work  of  demoting  any  community  from 
the  status  which  it  has  acquired  by  general  recognition.  The  trusteeship  is  for 
conservation  and  elevation  of  status.  A  conservator  or  guardian  can  find  in 
the  private  law  no  warrant  for  altering  for  the  worse  the  social  status  of  the 
incompetent  person  or  the  ward.  His  duty  is  to  alter  it,  if  possible,  for  the  better. 

The  analysis  of  trusteeship,  in  both  domestic  and  international  eon- 
texts  of  development,  generally  corresponds  to,  or  becomes  inclusive 
of,  all  the  different  viewpoints  expressed  by  the  National  Tribal 
Chairmen's  Association  and  Mssrs.  Keid  Chambers  and  William  Vee- 
der,  in  the  preceding  pages.  It  remains  at  odds  with  the  narrow  views 
expressed  by  the  political  appointees,  and  their  staff  assistants,  in  the 
Department  of  the  Interior.  Additional  to  the  prior  statements  of 
this  sort,  cited  from  March  and  May  of  1973,  is  testimony  supplied  by 
Assistant  Interior  Secretary  John  H.  Kyi,  in  U.S.  Senate  hearings  held 
on  May  7  and  8,  1973,  indicating  the  critical  difference  in  the  varied 
] positions,  namely  that  property  is  the  sole  object  of  the  trusts  involved. 
Secretary  Kyi  explained  : 

As  you  know,  the  U.S.  Government  is  charged  with  a  trust  responsibility  with 
regard  to  Indians.  This  term  is  often  misunderstood.  It  applies  to  resources,  not 
to  persons.  This  trusteeship  is  tied  to  the  protection,  preservation,  and  develop- 
ment of  tribal  and  individual  Indian  resources,  such  as  land,  water,  fishing,  and 
hunting  rights,  mineral  development,  and  timber. 

This  trust  responsibility  is  frequently  compared  to  the  duties  of  a  private 
trustee,  such  as  the  administrator  of  an  estate.  But  the  analogy  is  faulty  because 
of  a  unique  feature  in  the  U.S.  Indian  trust  responsibility;  the  assets  of  this 
trust  must  be  managed  and  administered  with  the  consent  of  the  beneficiary — 
that  is,  the  tribe  or  individual  Indian. 

In  the  combined  Secretarial  view,  we  have  the  trust  responsibility, 
then,  divorced  from  people  and  not.  involving  any  obligations  for 
social  services  or  programs  whatsoever.  By  this  view,  it  applies  solely 
to  property  and  property  rights,  subject  only  to  some  undefined 
measure  of  Indian  consent  to  management  actions.  Yet,  as  Interior 
informed  OMB,  "paternalism*'  is  regarded  as  being  the  "essence  of 
the  trust."  Plus,  there  is  that  allegation  of  a  "subsidized"  existence 
for  the  Indian  people,  which  the  chief  administrators  of  the  trust 
responsibility  in  recent  years  have  considered  as  providing  sufficient 
reason  to  impose  the  greatest  limitations  upon  the  operation  of  "In- 
dian self-determination,"  or  to  justify  denials  of  consent.  It  requires 
very  little  additional  analysis  of  the  Interior  Department's  public  and 
private  statements  regarding  trusteeship  to  conclude  that  their  con- 
ceptualization of  the  federal  trust  relationship  and  trust  responsi- 
bilities to  Indian  people  is  extremely  "faulty,"  if  not  designedly 
mischievous. 

INDIAN  TRUSTEESHIP  AND  TRUST  FUNDS 

In  the  colonial  period  of  the  formative  United  States,  explicit  ter- 
minology of  trusteeship,  or  the  term  "trustees,"  is  found  as  early  as 
1631  in  the  documents  reviewed  by  the  Task  Force.  An  express  trust 
was  established  by  a  United  States  treaty  with  the  Seneca  Nation  in 
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1797,  when  $100,000  was  "vested  in  the  stock  of  the  bank  of  the  United 
States,  and  held  in  the  name  of  the  President  of  the  United  States, 
for  the  use  and  behoof  of  the  said  nation  of  Indians.''  Earlier  United 
States  treaties  with  Indian  tribes  can  be  construed  similarly  as  im- 
plying a  trust  relationship  and,  as  has  been  discussed  previously, 
earlier  federal  statutes  have  been  construed  as  having  imposed  the 
qualifying  conditions  of  a  trust  relationship. 

Li  1841).  the  U.S.  Attorney  General  brought  suit  against  private 
pj  ties  in  Mississippi  in  the  name  of  John  Tyler,  as  "President  of  the 
United  States,  and  Successor  in  Office  of  Martin  Van  Buren,  and 
Trustee"  for  unnamed  Choctaw  Indians.  The  President  sought  pay- 
ment on  a  bond  purchase  of  lands  reserved  by  the  1830  Choctaw  Treaty 
for  Indian  orphans,  which  lands  were  "to  be  located  under  the  direction 
of  the  President,  and  with  his  consent  the  same  may  be  sold  and  the 
proceeds  applied  to  some  beneficial  purpose  for  the  benefit  of  said 
orphans."  Although  the  U.S.  Supreme  Court  decided  the  case  pri- 
marily on  the  basis  of  the  contract  for  payment  expressed  in  the  lan- 
guange  of  the  bonds  themselves,  the  case  was  argued  on  the  issue  of 
whether  the  President  of  the  United  States  held  any  legal  authority 
to  stand  as  a  trustee  to  Indians.  The  President  had  lost  the  case  in 
the  lower  court  on  the  basis  of  Mississippi  trust  law.  In  the  successful 
rhents  before  the  U.S.  Supreme  Court,  the  Attorney  General  main- 
tained  that  the  trust  relationship  between  the  President  and  the  In- 
dian beneficiaries  "stands  upon  general  principles,"  and  that  the 
trustee  could  bring  the  suit  in  his  own  name  as  President,  or  even 
omit  any  description  of  the  cestui  que  trusts  as  being  "entirely  im- 
material" to  his  standing  as  the  trustee. 

At  that  time,  or  by  the  1850  accounts  of  the  Department  of  the  In- 
terior, the  United  States  held  $5,273,100.00  in  trust  for  a  number  of 
treaty  tribes.  Another  $2,178,721.32  in  Indian  trust  monies  had  been 
loaned  out  to  various  States  of  the  Union,  including  Alabama,  In- 
diana, Kentucky,  Maryland,  Michigan,  Missouri,  and  Tennessee,  as 
well  as  the  United  States  itself.  Beyond  the  loans  and  investments  in 
States  bonds,  other  monies  were  made  available  to  the  railroad  com- 
panies. A  decade  later,  $890,000.00  worth  of  Indian  investment  bonds 
and  securities  were  embezzled  from  the  Interior  Department;  and, 
additionally,  the  cumulative  amount  of  $1,247,666.00  in  owed  interest 
payments  were  disclaimed  or  defaulted  on,  primarily  by  states  seced- 
ing from  the  Union  and  engaging  in  the  Civil  War. 

The  federal  budget  for  the  Office  of  Indian  Affairs  prepared  in 
J  850  for  the  following  year  called  for  appropriations  from  the  U.S. 
Treasury  of  an  amount  totalling  $2,420,722.66  for  all  purposes  and  for 
meeting  the  costs  of  administration,  treaty  obligations,  and  making 
new  treaties  and  land  purchases.  Of  this,  $747,945.00  was  specifically 
identified  as  providing  for  "payment  of  annuities  and  other  objects 
provided  for  by  treaties  with  various  Indian  Tribes."  Only  $121,500.00 
-  budgeted  for  the  salaries  and  expenses  of  the  Indian  Department, 
including  buildings  and  repairs  at  agencies.  The  remaining  amount  of 
$1,551,327.66  included  expenses  for  services  obligated  under  existing 
treaties,  interest  payments,  treaty  making,  and  contingencv  expenses. 
The  $2.4  million  dollar  budget  for  all  matters  relating  to  Indian  Af- 
fairs is  misleading,  however,  inasmuch  as  it  included  the  $380,461.32 
owed  to  tribes  in  interest  payments  from  the  states  and  national  gov- 
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eminent :  and  additionally  allowed  that  as  much  as  50%,  or  more,  of 
the  appropriated  funds  could  become  added  "investments"  or  re- 
investments in  federal  or  state  stocks,  bonds,  and  loans. 

A  "trust  relationship'-  was  definitely  in  place  by  1850  with  respect 
to  Indian  tribal  funds.  Virtually  all  costs  and  services  to  Indians  were 
provided  as  obligations  under  treaties,  or  as  consideration  price  for 
the  sale  or  surrender  of  additional  lands.  At  that  time,  virtually  no 
Indian  lands  were  held  in  trust  by  the  United  States — unless  they 
all  were  generally  so.  The  tribes  were  "paying  their  own  way''  in  the 
American  system  and,  apparently,  were  "subsidizing"  the  develop- 
ment of  several  states  and  the  nation  with  at  least  75%  of  the  avail- 
able, tribal  treaty,  or  trust,  funds  on  hand  or  owed  in  any  given  year 
of  the  early  1850's.  Percentages  reached  higher. 

In  the  same  decade,  the  areas  of  Indian  lands  westward  of  the  Mis- 
sissippi River,  exclusive  of  Texas,  California,  Oklahoma,  and  por- 
tions of  the  Dakotas  were  estimated  in  territorial  size,  and  assessed 
in  value,  for  acquisition  by  treaties  with  the  tribes.  It  was  estimated 
that  slightly  less  than  $30,000,000  would  be  required  to  purchase 
an  approximate  one  billion,  seventy-five  million  acres  from  the  west- 
ern Tribes.  The  handling  and  usage  of  the  Indian  funds,  and  the 
interest-level  percentage  of  amounts  actually  expended  or  delivered, 
is  referred  to  in  notes  accompanying  the  land  purchase  estimates,  as 
later  reported  in  1855 : 

The  proceeds  of  the  lands  of  the  Kansas  and  Nebraska  tribe  are  amply  ade- 
quate to  educate  the  tribes,  to  provide  them  with  cattle  and  other  stock,  and 
agricultural  implements,  and  pay  for  the  service  of  persons  to  teach  them  agri- 
culture and  the  arts. 

The  plan  of  paying  them  anything  but  the  interest  of  their  funds,  in  annuities, 
is  so  destructive  in  its  effects  that  it  is  hoped  that  this  illusory  system  will  be 
abandoned.  By  its  continuance,  they  are  surrounded  with  influences  which  tend 
to  keep  them  in  the  hunter  state,  and  leave  them,  essentially,  in  the  hands  of 
persons  who  thrive  by  the  Indian  trade. 

In  fact,  the  tribes  were  setting  fewer  cents  on  the  dollar  from  monies 
obligated  to  them,  including  goods  and  services  equivalents,  in  treaty 
payments  than  they  were  receiving  as  price  per  acre  of  land.  Their 
own  monies,  or  obligated  payments  and  land  purchase  considerations, 
were  often  used  more  than  once  to  accomplish  a  series  of  land  purchase 
transactions,  without  monetarily  or  materially  increasing  the  obliga- 
tions of  the  United  States.  Ultimately,  the  Congress  enacted  a  law 
in  1875  requiring  that  "all  able-bodied  male  Indians  between  the  ap;e^ 
of  eighteen  and  forty-five"  perform  labor  at  a  "reasonable  rate"  or 
wajre  to  again  earn  any  share  or  distribution  of  annuities  and  ration? 
paid  to  the  tribes  under  treatv  payments  and  obli rations  from  the 
United  States.  The  "purpose  of  inducing  Indians  to  labor  and  become 
self-supporting"  was  considered  sufficient  justification  for  the 
reouirement. 

However,  more  than  half  a  century  later,  the  1928  Meriam  Ifevort 
discovered  that  Indians  were  still  "paying  and  double-paving  their 
own  wav"  in  the  American  system.  Whether  education  services  misrht 
be  provided  to  Indian  persons  under  obligation  of  treaties,  or  as  an 
incident  of  a  trust  responsibility  and  obligatory  duty,  the  Indian  Serv- 
ice had  determined  that  education  should  not  be  provided  as  a  "gra- 
tuity." At  the  federal  boarding  schools,  they  found: 
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Tbe  boarding  schools  are  frankly  supported  in  part  by  the  labor  of  the  students. 
Those  above  the  fourth  grade  ordinarily  work  for  half  a  day  and  go  to  school 
for  half  a  day.  A  distinction  in  theory  is  drawn  between  industrial  work  under- 
taken primarily  for  the  education  of  the  child  and  production  work  done  pri- 
marily for  the  support  of  the  institution.  However,  teachers  say  that  much  of 
it  is  as  a  matter  of  fact  production  work  for  the  maintenance  of  tbe  school.  Tbe 
question  may  very  properly  be  raised  as  to  whether  much  of  the  work  of  Indian 
children  in  boarding  schools  world  not  be  prohibited  in  many  states  by  the  child 
labor  laws,  notably  tbe  work  in  the  machine  laundries.  Not  enough  consideration 
has  been  given  the  question  whether  the  health  of  the  Indian  children  warrants 
the  nation  in  supporting  the  Indian  boarding  schools  in  part  through  tbe  labor 
of  these  children. 

Additional  detail  is  provided  from  the  txxty  of  tbe  Meriam  Report : 

If  the  labor  of  the  boarding  school  is  to  be  done  by  the  pupils,  it  is  essential 
that  the  pupils  be  old  enough  and  strong  enough  to  do  institutional  work.  What- 
ever may  once  have  been  the  case,  Indian  children  are  now  coming  into  the 
boarding  schools  much  too  young  for  heavy  institutional  labor.  The  result  is 
that  the  institutional  work,  instead  of  being  done  wholly  by  able-bodied  youths 
of  35  to  20  nominally  enrolled  in  the  early  grades,  has  to  be  done,  in  parr  at 
least,  by  very  small  children — children,  moreover,  who.  according  to  competent 
medical  opinion,  are  malnourished.  Indian  Office  reports  speak  of  the  introduc- 
tion of  labor-saving  devices  as  if  they  were  an  accomplished  fact,  but  actually 
little  has  been  done  in  this  direction  :  there  is  no  money.  In  nearly  every  boarding 
school  one  will  find  children  of  10.  11.  and  12  spending  four  hours  a  day  in  more 
or  less  heavy  industrial  work — dairying,  kitchen  work,  laundry,  shop.  The  work 
is  bad  for  children  of  this  age.  especially  children  not  physically  well-nourished  : 
most  of  it  is  in  no  sense  educational,  since  the  operations  are  large  scale  and 
bear  little  relation  to  either  home  or  industrial  life  outside;  and  it  is  admittedly 
unsatisfactory  even  from  tbe  point  of  view  of  getting  the  work  done. 

Finally,  the  Report  stated  the  government's  own  justification: 

At  present  the  half-day  plan  is  felt  to  be  necessary,  not  because  it  can  be  de- 
fended on  health  or  educational  grounds,  for  it  cannot,  but  because  the  small 
amount  of  money  allowed  for  food  and  cb'thes  makes  it  necessary  to  use  child 
labor.  The  official  Course  of  Study  for  Indian  Schools  says  frankly  :  In  our  Indian 
schools  a  large  amount  of  productive  work  is  necessary.  They  could  not  possibly 
be  maintained  on  the  amounts  appropriated  by  Congress  for  their  support  were  it, 
not  for  the  fact  that  students  (i.e.,  children)  are  required  to  do  the  washing, 
ironing,  baking,  cooking,  sewing ;  to  care  for  tbe  dairy,  farm,  garden,  grounds, 
building,  etc. — an  amount  of  labor  that  has  in  tbe  aggregate  a  very  appreciable 
monetary  value. 

The  term  '  child  labor"  is  used  advisedly.  The  labor  of  children  as  carried  on 
in  Indian  boarding  schools  would,  it  is  believed,  constitute  a  violation  of  child 
labor  laws  in  most  states. 

In  1920.  the  Indian  tribes  from  throughout  the  United  States  col- 
lectively had  a  monetary  holding  of  S233,8G3,916.00;  however,  these 
tribal  trust  funds  were  held  in  the  custody,  and  under  control,  of  the 
United  States.  The  Congress,  in  trustee  capacity  and  by  virtue  of  con- 
stitutional control  over  appropriations  of  monies  delivered  into  the 
U.S.  Treasury,  possessed  the  power  of  determining  whether  these 
funds  might  be  used  for  Indian  education  or  not  be  used  for  any  pur- 
pose. In  1928,  the  year  of  the  Meriam  Report,  the  total  federal  appro- 
priations for  Indians  nationally  amounted  to  $15  million.  Indian 
treaty  funds  or  tribal  obligations  were  the  source  of  more  than  $5  mil- 
lion of  the  total  amount,  roughly  equal  to  the  government's  own  ex- 
penditures on  Indian  education  nationally,  or  in  all  the  states.  The 
•very  appreciable  monetary  value''  of  the  boarding  school  child  labor 
wis  not  accounted  to  either  contribution.  Tribal  funds  amounting  to 
m  additional  $17  million  had  been  used,  or  scheduled  for  use,  to  meet 
community  level  needs  and  services,  also  in  fiscal  year  1928. 
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While  the  Federal  government's  gratuity  appropriations  for  Indian 
programs  and  administration  accounted  for  only  $9.7  million  of  the 
approximate  $32  million  in  tribal  and  governmental  funds  available 
for  those  purposes  in  fiscal  year  1928,  one  additional  factor  merits  at- 
tention. In  tribal  claims  cases  against  the  United  States,  the  govern- 
ment has  been  able  to  recover  certain  "gratuity  funds"  appropriated 
for  the  benefit  of  the  tribes  in  the  past.  While  the  Congress  limited 
the  liability  of  tribes  for  repayment  of  "gratuities"  as  off -sets  or  re- 
coveries to  the  United  States  under  the  Indian  Claims  Commission 
Act  of  1946,  prior  claims  suffered  substantially  from  these  "counter- 
claims" of  the  United  States.  These  off -set  recoveries  are  not  wholly 
eliminated  in  the  Indian  Claims  Commission;  and,  although  reduced 
to  exclude  certain  categories  of  past  federal  expenditures,  federal  at- 
torneys routinely  make  claims  and  cases  for  the  "disallowed"  recov- 
eries on  the  chance  that  the  Commission  or  appellate  courts  might 
grant  them  against  the  tribal  judgment  awards.  This  matter  is  dis- 
cussed elsewhere  in  this  report. 

A  1927  study  of  the  federal  Office  of  Indian  Affairs  by  the  Institute 
for  Government  Research  of  the  Brookings  Institution  offered  the 
view  that  "the  education  of  the  Indian  is  a  function  of  the  national 
government  as  long  as  he  remains  as  ward  of  the  government  and  pays 
no  taxes.  As  long  as  land  belonging  to  Indian  tribes  or  individual  In- 
dians is  exempt  from  taxation  the  several  states  cannot  be  expected  to 
provide  schools."  The  coupling  of  the  subjects  of  wardship  and  taxa- 
tion with  that  of  Indian  education  is  not  uncommon  in  considering 
the  issue  of  federal  trusteeship,  either  in  that  realm  or  in  relationship 
to  other  applications  to  the  persons  or  properties  of  Indians. 

The  Supreme  Court  of  the  United  States  in  1907  provided  a  useful 
discussion  of  treaty  and  trust  funds,  when  it  decided  that  Indian 
monies  could  be  used  to  pay  for  sectarian  education  of  Indian  children 
despite  a  congressional  declaration  that  public  monies  could  not  be 
used  for  that  purpose.  In  a  series  of  Indian  Appropriations  Acts  sub- 
sequent to  1890,  it  was  declared  "to  be  the  settled  policy  of  the 
government  to  hereafter  make  no  appropriations  whatever  for  edu- 
cation in  any  sectarian  school."  Earlier  in  that  decade,  federal  fund- 
ing of  churches  and  religious  institutional  schools  had  consumed  be- 
tween 21  and  27  per  cent  of  all  appropriations  for  Indian  education. 
As  was  to  be  the  case  later,  a  considerable  portion  of  the  monies  being 
used  were  the  Indian  tribes'  own  funds.  However,  in  response  to  the 
congressional  directive,  Commissioner  of  Indian  Affairs  D.  M. 
Browning  on  September  30,  1896,  ruled  that  support  of  the  churches' 
Indian  schools  should  cease. 

The  so-called  "Browning  Ruling"  was  ordered  revoked  by  Presi- 
dent McKinley  in  1901,  who  directed  that  "tribal  funds"  be  used  for 
the  continued  support  of  sectarian  schools  on  Indian  reservations,  al- 
though it  was  agreed  that  no  public  funds  could  be  expended  for  that 
purpose.  This  usage  of  Indian  monies  continued  to  be  disputed  within 
the  departments  of  the  government,  and  challenged  by  various  tribal 
members  and  governments.  In  1904,  the  Bureau  of  Catholic  Indian 
Missions  carried  the  issue  to  President  Theodore  Roosevelt,  who  took 
the  matter  up  with  his  Cabinet  on  January  22,  1904.  This  Attorney 
General,  Mr.  Knox,  advised : 
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Notwithstanding  the  declaration  of  Congressional  intent  not  to  make  appro- 
priations in  the  future  of  public  moneys  of  the  American  people  for  sectarian 
institutions,  the  previous  laws  giving  the  Secretary  of  the  Interior  descretion  to 
ise  certain  moneys  of  the  Indians  held  in  trust  in  any  way  that  he  might  see 
it,  including  assistance  to  sectarian  schools,  were  not  repealed,  and  consequently 
ais  discretion  remained. 

In  his  own  decision.  President  Roosevelt  pointed  out  that  "there 
ire  two  kinds  of  Indian  funds  involved  in  this  matter.  One  is  the  trust 
fund,  which  requires  no  appropriation  by  Congress,  and  which  clearly 
is  to  be  administered  as  the  Indians  themselves  request.  *  *  *  The  other 
fund  consists  of  moneys  appropriated  by  Congress  in  pursuance  of 
ivatv  stipulations.  As  to  these  moneys  it  is  uncertain  as  to  whether 
>r  not  the  prohibition  by  Congress  of  their  application  for  contract 
schools  applys — that  is,  whether  or  not  we  have  the  power  legally 
o  use  these '  moneys  as  we  clearly  have  the  power  to  use  the  trust 
Funds."  However,  the  President  directed  that  the  appropriated  treaty 
funds  be  used  in  that  fiscal  year,  ending  June  30,  1906.  but  that  no 
lew  contracts  be  made  "unless  there  is  authorized  by  Congress  or 
;ome  determination  by  the  courts." 

The  Rosebud  Sioux  Tribe  challenged  the  expenditures  in  that  same 
iscal  year.  The  appropriated  treaty  funds  were  to  fulfill  the  pro- 
visions of  Article  VII  of  the  Sioux  Treaty  of  1868,  which  provided 
hat  a  school  house  and  a  competent  teacher  would  be  provided  for 
!\ery  thirty  children  of  the  total  Sioux  population  or  Nation.  The 
permanent  "trust  fund"  of  $3  million  was  established  in  the  U.S. 
treasury  in  1889  by  the  Congress,  which  had  directed  that  the  interest 
)ayments  would  be  used  for  "industrial  and  other  suitable  educa- 
ion,"  and  the  other  half  for  purposes  as  shall  "most  contribute  to 
he  advancement  of  said  Indians  in  civilization  and  self-support," 
ncluding  "cash  payments  per  capita." 

The  U.S.  Supreme  Court  denied  the  bid  for  an  injunction  against 
he  Commissioner  of  Indian  Affairs,  and  the  Secretaries  of  Interior 
md  the  Treasury,  in  the  case  of  Quick  Bear  v.  Leupp.  Its  opinion 
tated : 

The  validity  of  the  contract  for  $27,000  is  attacked  on  the  ground  that  all 
ontracts  for  sectarian  education  among  the  Indians  are  forbidden  by  certain 
rovisos  contained  in  the  Indian  Appropriations  Acts  of  1895,  1896,  1897,  1898, 
nd  1899.  But  if  those  provisos  relate  only  to  the  appropriations  made  by 
he  Government  out  of  the  public  moneys  of  the  United  States  raised  by  tax- 
tion  from  persons  of  all  creeds  and  faiths,  or  none  at  all,  and  appropriated 
ratuitously  for  the  purpose  of  education  among  the  Indians,  and  not  to  "Tribal 
'unds,"  which  belong  to  the  Indians  themselves,  then  the  contract  must  be 
ustained.  One  class  of  appropriations  relates  to  public  moneys  belonging  to  the 
lovernment;  the  other  to  moneys  which  belong  to  the  Indians  and  which  is 
dministered  for  them  by  the  Government. 

These  appropriations  rested  on  different  grounds  from  the  gratuitous  appro- 
riations  of  public  moneys  under  the  heading  "Support  of  Schools."  The  two 
objects  were  separately  treated  in  each  act,  and,  naturally,  as  they  are 
ssentially  different  in  character.  One  is  the  gratuitous  appropriation  of  public 
loneys  for  the  purpose  of  Indian  education,  but  the  "Treaty  Fund"  is  not 
ublic  money  in  this  sense.  It  is  the  Indians'  money,  or  at  least  is  dealt  with 
y  the  Government  as  if  it  belonged  to  them,  as  morally  it  does.  It  differs  from 
tie  "Trust  Fund"  in  this :  The  "Trust  Fund"  has  been  set  aside  for  the  Indians 
nd  the  income  expended  for  their  benefit,  which  expenditures  require  no  annual 
ppropriation.  The  whole  amount  due  the  Indians  for  certain  land  cessions 
'as  appropriated  in  one  lump  sum  by  the  act  of  1889,  25  Stat.  888,  chap.  405. 
his  "Trust  Fund"  is  held  for  the  Indians  and  not  distributed  per  capita,  being 
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held  as  property  in  common.  The  money  is  distributed  in  accordance  with  the 
discretion  of  the  Secretary  of  the  Interior,  but  really  belongs  to  the  Indians. 
The  President  declared  it  to  be  the  moral  right  of  the  Indians  to  have  this 
"Trust  Fund"  applied  to  the  education  of  the  Indians  in  the  schools  of  their 
choice  *  *  *.  But  the  "Treaty  Fund"  has  exactly  the  same  characteristics.  They 
are  moneys  belonging  really  to  the  Indians.  They  are  the  price  of  land  ceded  by 
the  Indians  to  the  Government.  The  only  difference  is  that  in  the  "Treaty  Fund" 
the  debt  to  the  Indians  created  and  secured  by  the  treaty  is  paid  by  annual 
appropriations.  They  are  not  gratuitous  appropriations  of  public  moneys,  but 
the  payment,  as  we  repeat,  of  a  treaty  debt  in  installments.  We  perceive  of  no 
justification  for  applying  the  proviso  or  declaration  of  policy  to  the  payment 
of  treaty  obligations,  the  two  things  being  distinct  and  different  in  nature  and 
having  no  relation  to  each  other,  except  that  both  are  technically  appropriations. 

The  "Treaty"  and  "Trust"  moneys  are  the  only  moneys  that  the  Indians  can 
lay  claim  to  as  matter  of  right ;  the  only  sums  on  which  they  are  entitled  to 
rely  as  theirs  for  education ;  and  while  these  moneys  are  not  delivered  to  them 
in  hand,  yet  the  money  must  not  only  be  provided,  but  be  expended,  for  their 
benefit  and  in  part  for  their  education ;  it  seems  inconceivable  that  Congress 
should  have  intended  to  prohibit  them  from  receiving  religious  education  at  their 
own  cost  if  they  so  desired  it ;  such  an  intent  would  be  one  "to  prohibit  the  free 
exercise  of  religioin"  amongst  the  Indians,  and  such  would  be  the  effect  of  the 
construction  for  which  the  complainants  contend. 

The  cestuis  que  trust  cannot  be  deprived  of  their  rights  by  the  trustee  in  the 
exercise  of  power  implied. 

In  late  1923,  the  federal  Board  of  Indian  Commissioners  were  to 
state  in  their  annual  report : 

Half  a  century  ago  Congress  doled  out  small  appropriations  for  Indian  educa- 
tion mostly  to  aid  mission  schools.  Congress  now  annually  appropriates  approxi- 
mately $5,000,000  for  Indian  education.  And  yet,  we  maintain,  this  sum  is  not 
sufficient  to  carry  out  the  obligation  laid  on  the  Government  by  its  peculiar  dual 
relationship  as  guardian  and  trustee  of  its  Indian  wards. 

In  that  same  report,  the  Board  commented  on  education  and  Indian 
religious  activities  on  the  Rosebud  Reservation  of  South  Dakota : 

Serious  questions  are  raised  by  all  mission  school.  Religion  is  a  very  real  and 
important  part  of  life.  The  Government  cannot  take  part  in  sectarian  activities, 
and  its  work  must  be  supplemented  by  that  of  the  religious  denominations  if 
the  Indian  character  is  to  be  rounded  out.  The  vital  question  is  as  to  whether 
the  educational  standards  and  equipment  of  such  schools  are  up  to  the  proper 
plane. 

The  Rosebud  Indians  have  to  fight  an  influence  which  is  doing  a  great  deal 
in  so  much  of  the  Indian  country  to  demoralize  them  -And  to  drag  them  back 
from  what  degree  of  progress  they  may  have  attained.  I  refer  to  the  fairs  with 
all  their  demoralizing  influences  and  attendent  "dances"  attractive  to  the  Indian 
but  degrading  from  every  viewpoint.  It  would  seem  that  there  ought  to  be  in 
local  communities  citizens  of  influence  whose  interest  could  be  enlisted  in  behalf 
of  removing  from  the  Indians  the  demoralizing  attendant  upon  these  fairs  and 
who  would  insist  in  so  molding  local  public  opinion  that  the  Indians  would  be 
released  from  this  further  effort  and  debauch  them. 

Regarding  the  neighboring  Pine  Ridge  Reservation,  the  Board 
declared : 

The  influence  of  the  "medicine  man"  is  hard  to  counteract  and  undermine.  It 
is  one  of  the  great  forces  looking  back  to  savagery  and  recalling  the  red  man  to 
old-time  ways.  When  will  we  wake  up  and  meet  this  issue  squarely,  take  up 
the  gauntlet  the  medicine  man  throws  down.  and.  with  the  healing  arts  of 
modern  science,  overcome  the  magic  of  his  incantations? 

Their  general  advancement,  reports  Chairman  Vaux.  "is  remarkable  when  we 
think  that  only  33  years  ago  was  the  period  of  the  Messiah  craze,  the  ghost 
dance,  and  the  Wounded  Knee  massacre,  in  all  of  which  this  band  was  particu- 
larly engaged." 
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It  is  fully  apparent  that  the  Supreme  Court's  1907  direction  that 
treaty  Indians  could  not  "be  deprived  their  rights  by  the  trustee"  to 
the  "free  exercise  of  religion"  did  not  extend  to  any  Indian  religions, 
or  held  true  only  for  the  adoption  of  the  Christian  faiths  to  the  extent 
aiforded  by  the  availability  of  tribal  trust  monies. 

Another  court  decision  of  11)00  grew  out  of  an  arrrest  and  deten- 
tion of  By-a-lil-le,  a  Navajo  Indian,  on  orders  from  the  Interior 
Department,  apparently  on  the  general  charges  of  being  a  troublo- 
maker.  The  arrest  and  confinement  commenced  in  1907.  The  decision 
of  the  Supreme  Court  of  the  Arizona  Territory  speaks  to  the  respective 
powers  of  the  Congress  and  the  Executive  Branches  of  the  Govern- 
ment, or  the  United  States  as  an  entity,  in  the  relationships  to  Indians 
as  wards.  The  pertinent  part  states : 

It  is  urged  with  great  earnestness  that  the  Indians  are  hut  wards  of  the  gov- 
ernment, and  therefore  are  subject  to  administrative  correction  of  their  conduct 
as  are  other  wards  to  the  correction  of  their  guardians;  that  the  disposition 
which  has  been  made  of  these  Indians  is  pursuant  to  a  long-followed  policy  of 
The  Departments  of  the  Interior  and  of  War.  and  that  it  is  highly  salutary  in 
safeguarding  the  relations  of  the  Indian  to  the  government  and  to  their  white 
neighbors  and,  indeed,  among  themselves.  However  salutary  in  its  results  and 
desirable  such  a  method  of  dealing  with  recalcitrant  Indians  may  be,  and  how- 
ever long  such  a  system  may  have  prevailed,  it  cannot  be  sanctioned,  unless 
there  is  authority  for  it  in  the  acts  of  Congress.  Indians  are  not  wards  of  the 
executive  officers,  but  wards  of  the  United  States,  acting  through  executive 
officers,  it  is  true,  but  expressing  its  fostering  will  by  legislation.  We  may  pass, 
as  unnecessary  to  determine,  the  question  whether  Congress  may  constitutionally 
vest  in  executive  officers  such  summary  authority  as  is  here  sought  to  be  exer- 
cised. Our  attention  has  not  been  directed  to  legislation  expressly  authorizing 
such  summary  methods.  (Emphasis  supplied.) 

This  decision  corresponds  to  the  Alpheus  Snow  analysis  of  1919  for 
the  State  Department,  particularly  with  respect  to  the  trusteeship 
being  held  by  the  nation,  and  that  the  national  legislature  or  Congress 
stands  as  "the  supreme  superintending  organ  of  the  State  in  exer- 
cising the  power"  as  trustee. 

The  Interior  Department's  action  against  the  Navajo  Indian's  con- 
duct and  personal  behavior,  as  well  as  the  Board  of  Indian  Commis- 
sioner's remarks  relating  to  the  duality  of  guardianship  and  trustee- 
ship within  the  realm  of  national  obligations  for  Indian  education, 
provides  additional  force  to  the  perception  that  the  trusteeship  is  not, 
and  generally  has  not  been,  limited  to  matters  of  property  exclusively. 
It  his  carried  far  beyond  property. 

The  assertion  of  national  "guardianship  over  the  Indian  wards"  has 
extended  to  the  person,  or  personality,  of  every  Indian  in  the  matter  of 
liquor  use  or  possession.  Although  most  treaties  provided  for  exclusion 
bf  alcoholic  beverages  on  Indian  reservations,  the  federal  laws  in  force 
until  after  "World  "War  II  to  prohibit  liquor  sales  to  Indians  through- 
out the  nation,  and  on  reservations  not  established  under  treaty  provi- 
sion, were  justified  in  the  courts  on  the  basis  of  the  Federal  govern- 
ment^ guardianship  and  protecting  power  over  Indian  tribes  and 
individuals.  International  assemblies  and  conventions,  incidentally, 
when  attempting  to  determine  the  "duties  and  obligations"  of  guardi- 

-hip  over  aboriginal  or  native  populations  during  the  past  150  years, 
have  concluded  that  limitations  upon  availability  of  alcoholic  beve- 
rages or  use  by  native  peoples  was  a  permissible  act  of  national 
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guardianship;  similarly  to  determinations  that  providing  education 
and  health  services  to  native  peoples  is  an  obligatory  duty  of  national 
trusteeship. 

The  fact  that  the  Interior  Department  and  Bureau  of  Indian  Affairs 
periodically  continues  to  abuse  its  discretionary  authorities  and  to 
exercise  arbitrary  powers  of  summary  punishment  against  "recalci- 
trant Indians,"  in  the  manner  repudiated  by  the  courts  in  the  By-a- 
lil-le  case  of  1909,  is  attested  to  by  the  federal  regulations  adopted  in 
1967  to  control  "use  of  Columbia  River  Indian  in-lieu  fishing  sites." 
Part  255  of  the  current  Code  of  Federal  Regulations,  Title  25,  were 
issued  by  the  Secretary  of  the  Interior  on  the  request  of  regional  ad- 
ministrators in  the  BIA  and  Solicitor's  Office,  who  formulated  the 
regulations  to  allow  the  BIA  to  destroy  the  homes  of  several  long 
established,  but  small,  Indian  communities,  whose  members  were 
adjudged  to  have  displayed  ''unacceptable,  mutinous  attitudes" 
against  the  BIA's  Portland  Area  Office  and  Yakima  Indian  Agency. 

The  punishing  regulations  decreed  that  no  permanent  dwellings  for 
Indian  families  were  to  be  permitted  in  the  homesites  set  aside  for 
tribal  members  in  replacement  for  similar  communities  flooded  over 
and  submerged  by  the  reservoir  waters  of  Bonneville  Dam  on  the 
Columbia  two  decades  previous.  The  1967  regulations  provided  that 
temporary  tents  or  teepees  might  be  used  at  the  sites.  In  prohibiting 
the  continued  use  of  the  homes  already  constructed,  notably  at  Cooks 
Landing,  the  regulations  provided  that : 

Any  structures  erected  or  maintained  in  violation  of  this  section  may  be  re- 
moved, demolished  or  otherwise  disposed  of,  with  or  withonr  prior  notice,  as 
determined  by  the  Area  Director,  and  the  cost  of  such  disposition  shall  be 
assessed  against  the  person  responsible  for  the  structure. 

The  1832  and  1834  laws  granting  authorities  to  the  President  of  the 
United  States  and  the  Commissioner  of  Indian  Affairs  to  act  in  "all 
matters  arising  out  of  Indian  relations''  was  cited  as  the  federal  source 
of  authority  in  issuing  the  regulations.  Serious  doubts  must  arise  in 
the  proposition  that  those  early  Congresses  contemplated  the  need  for 
a  standby,  unlimited  authority  for  the  President  or  BIA  to  deal  in 
such  manner  with  Indians  exhibiting  a  "mutinous  attitude"  at  Cooks 
Landing  on  the  Columbia  River.  The  reoioual  officials  for  the  Interior 
Department,  when  meeting  with  the  Indian  people  to  discuss  the 
threatening  regulations,  proclaimed  their  powerlessness  to  resist  the 
regulations,  and  declared  their  dutv  to  carry  out  the  orders  and  direc- 
tives issued  by  the  Interior  Secretary.  Reluctantly,  the  same  officials 
admitted  that  they  had  drafted  the  "regulations  and  requested  their 
issuance  bv  the  Department. 

These  federal  regulations  have  not  been  rescinded.  However,  their 
implementation  was  blocked  by  the  combined  force  and  influences  of 
a  Playboy  Maaaz'me  account  of  the  matter— prominently  positioned 
with  a  public  letter  of  former  Interior  Secretary  Walter  Hickel.  call- 
in.o;  for  "simple  iustiee"  for  the  Indian  people — and  the  condemnation 
of  the  proposed  action  by  former  U.S.  Representative  Julia  Butler 
Hansen.  Mrs.  Hansen,  in  fact,  was  able  to  convince  th^  Interior  De- 
partment and  Public  Health  Service  that  their  agencies  had  an  obliga- 
tion to  improve  the  permanent  housing  and  facilities  svstems  of  these 
small  Indian  communities.  Nonetheless,  the  claimed  power  to  raze  and 
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destroy  even  the  new  homes,  with  or  without  notice  and  at  cost  to  the 
I udian  owners,  remains  on  the  books  for  the  Interior  Department. 

A  larger  question  of  federal  responsibilities,  or  any  assumed  obliga- 
tion on  the  part  of  the  Federal  government  to  provide  for  Indian  hous- 
ing, is  considered  elsewhere  in  this  report. 

Additional  discussion  of  the  earlier  quoted  statement  that  "the  edu- 
cation of  the  Indian  is  a  function  of  the  national  government  as  long 
as  he  remains  as  ward  of  the  government  and  pays  no  taxes"  is  war- 
ranted here. 

The  subject  of  "tax  losses"  to  states  and  non-Indian  local  govern- 
ments on  account  of  untaxed  Indian  properties,  and  nontaxable  Indian 
activities,  has  long  been  overplayed  and  seldom  been  devoid  of  gross 
misrepresentations  of  facts,  calculations  and  projections.  It  has  been  a 
game  of  mirrors  and  rank  mythology,  played  upon  a  field  of  false 
premises  and  fiscal  mirages.  This  becomes  apparent  from  review  of 
several  congressional  studies  and  government  reports  concluded  in  the 
period  between  World  War  I  and  the  Indian  Reorganization  Act  of 
1934. 

A  first  example  is  found  in  the  Brookings  Institution's  1027  Report 
examining  the  Office  of  Indian  Affairs.  It  stated  that  "as  long  as 
lauds  belonging  to  Indian  tribes  or  individual  Indians  is  ex- 
empt from  taxation  the  several  states  cannot  be  expected  to  provide 
schools."  In  a  footnote  to  the  statement,  the  following  information  is 
provided : 

In  a  report  on  the  results  of  a  survey  of  education  in  Oklahoma  made  under 
the  direction  of  the  United  States  Commissioner  of  Education,  it  is  estimated 
that  the  untaxed  Indian  lands  in  that  state  would  yield  $1,283,000  for  school 
purposes  if  taxed.  For  the  fiscal  year  1922  the  total  expenditure  for  schools  in 
Oklahoma  from  federal  and  tribal  funds  amounted  to  $855,000,  leaving  $428,000 
as  the  loss  to  educational  funds  as  the  result  of  the  exemption  of  Indian  lands 
from  taxation. 

The  State  of  Oklahoma  regarded  the  "tax  loss"  as  being  incurred 
by  itself.  Yet  the  State  and  county  contributions  to  Indian  education 
were  negligible  at  the  time.  Total  State  expenditures  for  Indians  in 
all  categories  of  spending,  including  health,  welfare,  education,  and 
roads,  by  Oklahoma  in  1929  was  estimated  at  $47,431.12  by  a  Senate 
Report  in  1933. 

The  same  Senate  Report,  titled  "Tax-Exempt  Indian  Lands."  in- 
volving a  national  study  of  the  issue,  also  reported  that  of  the  94,000 
school  age  Indian  children  in  the  continental  United  States  in  1930, 
more  than  one-third,  or  34,000,  resided  in  the  State  of  Oklahoma.  Yet 
in  that  year,  Oklahoma  was  reported  to  have  contributed  only  $53,- 
259.05  in  State  tax  monies  for  the  education  of  Indian  children.  None- 
theless, Oklahoma  claimed  its  total  tax  loss  in  education  revenues  to 
be  in  the  amount  of  $2,328,066.68  as  a  result  of  Indian  lands  not  being 
subject  to  its  3.5  mill,  or  $.0035,  school  tax  levy. 

In  1929,  the  twenty-two  states  in  which  federal  Indian  reservations 
were  located  claimed  a  school  levy  tax  loss  of  $7,911,673.78,  cumula- 
tively, on  account  of  the  nontaxability  of  Indian  lands.  A  total  tax 
loss  to  the  States  was  figured  at  $11.5  million,  because  of  an 
estimated  actual  spending  by  these  22  states  for  all  direct  and  indirect 
Indian  purposes— again  ranging  from  highways  to  welfare — amount- 
ing to  an  approximate  $3.5  million  altogether. 
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Indian  Tribes  having  treaty  or  trust  funds  with  the  Lnited  State, 
Government  were  spending  substantially  more  money  for  the j  costs of 
their  children's  education  in  the  same  period.  In  fiscal  year  1930,  the 
various  tribes  were  expending  $4,977,576  32  in  trust  funds  alone  foi 
Indian  education:  another  $1,105,797.63  from  treaty  funds;  and  as- 
suming a  charged  indebtedness  to  the  United  States  for  an  additional 
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burden  for  Indian  education,  it  is  clear,  fell  upon  the  Indian  Iribeb 
themselves  and  their  limited  resources. 

Comparatively  speaking,  the  225.544  Indians  enumerated  under  the 
jurisdiction  of  federal  agencies  in  these  twenty-two  states— as  well  as 
the  added  number  of  88,999  Indians  who  were  declared  to  be  under 
the  jurisdiction  of  the  Bureau  of  Indian  Affairs  but  are  not  en- 
rolled*' were  beinir  taxed  more  heavily  for  their  children's  education 

than  were  the  non-Indian  populations  of  the  nation.  The  grant  from 
the  United  States  of  land  sections  in  each  township  across  the  coun- 
try for  public  education  and  university  systems  in  each  state  were  not 
regarded  as  having  contributed  to  any  charge  for  the  education  of 
Indian  students. 

The  actual  state  of  conditions  and  spending  by  the  Tribes  and  the 
Federal  and  state  governments  in  that  same  time  period— when  major 
political  efforts  were  being  made  by  the  states  and  in  the  Congress  to 
eliminate  all  Indian  tax  immunities — can  be  illustrated  from  con- 
gressipnal  testimony  in  1927.  Then,  several  bills  had  been  introdu  ■ 1 
in  the  Senate  to  provide  that  "funds  appropriated  for  the  care  and 
relief  of  Indians"  should  henceforth  "be  expended  through  certain 
public  agencies  of  the  States  of  California.  Wisconsin,  and  Montana.'* 
These  measures  were  intended  to  provide  models  for  channelling 
Indian  monies  through  other  states  as  well. 

The  testimony  of  attorney  Albert  A.  Grorud.  representing  non- 
Indian  "Indian  interest  organizations"  and  "various  councils  of  vari- 
ous reservations  in  Montana",  is  the  most  instructive  on  the  present 
points.  After  concurring  with  the  testimony  of  a  California  citizen. 
Mr.  John  Collier,  who  was  Inter  to  become  Commission  of  Indian 
Affairs  with  subsequently  modified  views,  Mr.  Grorud  commented: 

I  will  state  that  the  Montana  Indian  death  rate  per  thousand  is  rapidly  in- 
creasing. It  was  22.7  in  1921:  26.fi  in  1922;  24.5  in  1923,  and  34.5  in  1924.  These 
figures  are  taken  from  the  mortality  tables  of  the  United  States  Census. 

There  are  13.273  Indians  in  Montana.  There  are  3.800  Indian  children  of 
school  age.  of  whom  3.504  are  eligible  for  school  and  3.339  are  in  school. 

Of  the  Indian  children.  833  are  in  reservation  and  nonreservation  Indian 
boarding  schools :  496  in  mission  boarding  schools ;  216  in  Government  day 
schools :  106  in  mission  day  schools  :  and  1.688  in  public  schools. 

Tuition  is  paid  by  the  Indian  Bureau  to  the  local  public  school  system  for 
l.lfiO  Indian  pupils,  at  the  rate  of  $3.1.90  a  year  per  pupil,  totaling  $41,737. 

The  per  capita  cost  of  the  Blackfeet  Indian  boarding  school  is  $214  per  year; 
of  the  Fort  Peck  Indian  boarding  school,  $262  per  year;  of  the  Tongue  River 
Indian  boarding  school,  $240  per  year. 

The  Indian  Bureau  expenditure  on  Montana  Indians  totals  $918. 025  annually: 
that  is.  for  the  year  ending  June  30.  1926.  Of  this  sum  $292,636  is  taken  from 
tribal  funds  belonging  to  the  Indians:  $140,091  is  reimbursable,  to  be  collected 
from  the  Indians,  and  $52,624  is  paid  in  fulfillment  of  treaty  obligations,  whi 
means  that  it  is  the  property  of  the  Indians. 
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In  other  words,  the  Federal  expenditure  on  Montana  Indians  consists  of 
$485,351  representing  Indian  property  expended  for  Indians,  and  $432,673  rep- 
resenting gratuity  appropriations  from  the  United  States  tax  budget. 

This  per  capita  total  of  $69  a  year  pays  for  the  administration  of  property 
guardianship  and  the  maintenance  of  schools  and  all  social  service. 

As  the  Indians  themselves  pay  for  about  53  percent  of  the  service  given  them, 
obviously  they  should  have  a  voice  concerning  the  Wheeler  bill,  which  proposes 
that  State  agencies  shall  be  used  in  the  health,  educational,  and  other  human 
services  as  distinct  from  property  guardianship. 

The  rising  Montana  Indian  death  rate,  now  nearly  three  times  the  death 
rate  of  the  general  population,  threatens  the  extermination  of  the  Montana 
Indians,  and  calls  for  emergency  action. 

It  was  not  surprising  to  find  that  the  Bureau  of  Indian  Affairs,  in 
its  testimony  supporting  the  transfer  of  functions  to  state  agencies, 
had  reinforced  the  view  that  the  Indian  population  a?  wards  were  on 
the  "'public  dole,"  contributing  nothing  to  the  costs  of  their  "burden- 
some existence."  The  Assistant  Commissioner  of  Indian  Affairs  had 
testified : 

In  addition  to  the  other  advantages  of  the  education  of  Indian  children  in  the 
public  schools  there  only  the  tuition  is  paid,  it  is  much  less  expensive  than  in 
educating  them  in  Government  schools  where  the  entire  cost  of  the  student's 
living  is  borne  by  the  Government  instead  of  by  the  parents. 

By  1930.  Montana  was  claiming  a  tax  loss  of  $1,081,041  as  result  of 
the  nontaxability  of  little  more  than  6  million  acres  of  Indian  land 
in  the  State.  However,  the  State  and  counties  were  collecting  more  tax 
revenues  from  taxable  lands  within  reservation  boundaries  than 
was  being  expended  by  their  governments  and  districts  for  Indian 
education. 

A  final  example  can  be  found  with  respect  to  the  Quinault  Reserva- 
tion in  the  State  of  Washington,  where  a  tax  loss  to  the  State  and 
Counties  of  Grays  Harbor  and  Jefferson  amounting  to  $91,000  was 
claimed  for  1930  on  basis  of  nontaxibility  of  Quinault  lands.  The  total 
county  expenditure  for  Indian  education  that  year  was  $10,115.49.  This 
was  but  a  low  fraction  of  tax  revenues  received  by  the  State  and 
counties  from  fee  patented  lands  and  taxable  forest  harvests  on  the 
Quinault  Reservation  at  the  time. 

In  fact  those  tax  revenues  were  being  lost  to  the  Quinault  Indians, 
until  the  Taholah  Public  School  District  was  subsequently  established 
in  the  latter  1930s  after  enactment  of  the  Johnson-O'Malley  legisla- 
tion. The  school  district  is  contained  within  the  boundaries  of  the 
Quinault  Indian  Reservation.  Special  levies  and  regular  local  school 
taxes,  thus,  have  been  drawn  from  the  treaty  reserved  reservation  land 
base  of  the  Quinaults,  first  for  maintaining  the  local  elementary  school, 
and  more  recently  a  junior  high  school  addition.  The  student  popula- 
tion  has  consistently  had  an  Indian  student  enrollment  exceeding  90r  c  \ 
the  school  board  has  been  all-Indian  since  its  inception. 

There  of  course  has  been  a  regular  State  allocation  to  that  local 
school  district  corresponding  to  other  public  school  districts  of  the 
State.  It  has  not  been  exempt  from  the  general  problems  facing  school 
systems  around  the  country  with  respect  to  funding  supports  and 
limited  local  revenue  sources  and  tax  base.  However,  in  its  basic  char- 
acter, the  school  district  has  been  a  function  and  institution  of  local 
community  government.  The  county  stands  nonetheless  as  the  tax-col- 
lecting agency  for  the  district.  This'is  because,  whatever  the  realities  of 
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the  situation  or  character  of  the  school  in  the  community,  education 
has  been  divorced  from  Indian  tribal  self-government.  Similarly,  in- 
herent taxing  authorities  of  local  government  over  established  ter- 
ritorial domains  have  been  severed  from  most  Indian  tribes.  The  losses 
in  such  situations  have  not  been  incurred  by  the  states ;  they  have  been 
incurred  or  sustained  by  the  many  Indian  communities.  In  large  meas- 
ure, this  has  been  due  to  a  misconstruction  and  misapplication  of  the 
federal  trusteeship  for  the  Native  American  people,  or  Indian  tribal 
communities. 
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This  Section  discusses  the  continuing  debate  among  com- 
peting interests  and  influences  for  controlling  the  destiny  of 
Indian  people  historically.  A  range  of  different  ideas  and  phi- 
losophies are  presented  in  another  historical  summary  which 
shows  that,  even  when  Indian  people  were  not  involved,  the 
tribes  were  the  sure  losers  in  the  debate  and  in  the  exercise  of 
governmental  powers. 
A  debate  on  the  character  of  Indian  people  and  the  legitimacy  of 
Indian  rights  under  law  has  continued  in  the  non-Indian  community 
for  nearly  five  centuries.  In  the  national  history,  the  arguments  have 
never  suffered  for  want  of  emotional  intensity,  nor  for  partisans  com- 
mitted to  a  multitude  of  nefarious  views,  and  their  counterparts— 
often  pursuinor  their  own  erroneous,  sometimes  overly-righteous,  de- 
signs. When  the  greatest  harms  have  been  rendered  upon  the  separate 
or  collective  communities  of  Indian  people  by  the  well-meaning  or 
selfish  and  self-serving,  objectives  of  other  people  or  the  national  gov- 
ernment, history  has  generally  borne  the  blame.  Succeeding  genera- 
tions have  each  discovered  all  necessary  compensating  grounds  for 
absolving  themselves  of  complicity  in  any  obvious  injustice ;  for  satis- 
fying themselves  of  the  injurious  actions'  necessity;  or  for  justifying 
the  consequential  result  as  being  preferable  to  worse  results  which  did 
not,  but  which  could  have,  happened.  Too  frequently  the  Indian  for- 
tunes have  rested  upon  the  turn  of  the  debate,  and  the  power  of  proc- 
esses or  partisans  having  none  of  the  native  peoples'  interests  to 
uphold. 

In  the  time  of  Thomas  Jefferson,  it  was  an  accepted  tenet  that, 
among  the  duties  of  a  nation  to  itself,  fundamentally  "a  nation  ought 
to  know  itself.  Without  this  knowledge  it  cannot  make  any  successful 
enoleavors  after  its  own  perfection.  It  ought  to  have  a  just  idea  of  its 
srate,  to  enable  it  to  take  the  most  proper  measures;  it  ought  to  know 
the  progress  it  has  already  made,  and  what  further  advances  it  has  still 
to  make — what  advantages  it  possesses,  and  what  defects  it  labours 
under,  in  order  to  perserve  the  former,  and  correct  the  latter."  The 
principle  is  as  true  for  Indian  Tribes  as  it  is  for  other  nations. 

In  this  sense,  an  historical  perspective  is  essential  to  a  proper  con- 
struction or  understanding  of  issues  and  matters  involving  Indian 
treaties,  trust  relations  and  trust  responsibilities,  and  the  very  nature 
of  Federal-Indian  relations  in  America.  In  1885,  the  U.S.  Supreme 
Court  remarked  that :  "The  relation  of  the  Indian  tribes  living  within 
the  borders  of  the  United  States,  both  before  and  since  the  Revolution, 
to  the  people  of  the  United  States  has  always  been  an  anomalous  one 
and  of  a  complex  character."  Chief  Justice  John  Marshall  had  earlier 
noted  in  1831  that:  "The  condition  of  the  Indians  in  relation  to  the 
United  States  is  perhaps  unlike  that  of  any  other  two  people  in 
existence." 
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Judgments  on  America's  history  of  dealings  with  Indian  people 
can  be  colored  to  suit  many  diverse  purposes,  or  be  concluded  with  the 
most  contradictory  results.  In  latter  1074.  for  example,  U.S.  District 
Judge  Warren  I\.  Urbom  wrote  in  a  decision  relating  to  the  186H 
Treaty  with  the  Sioux  that  the  nation  had  "systematically"  shrive  led 
the  native  populations  and  "disemboweled  their  tribal  bodies*'  by 
"wars,  diseases,  and  treaties  pocked  by  duplicity."  His  conclusion:  "It 
is  an  ugly  history.  White  Americans  may  retch  at  the  recollection  of 
it." 

On  the  other  hand,  other  public  officials  and  writers  on  the  subject 
have  claimed  that  Indians  have  fared  quite  well  in  the  American  sys- 
tem, all  things  considered,  or  when  compared  to  what  has  happened 
to  natives  elsewhere.  This  latter  attitude  is  reflected  by  Jay  P.  Kin- 
ney, the  organizer  and  chief  administrator  of  the  BIA's  Forestry  Serv- 
ice for  three  decades  after  1908.  and  then  a  Justice  Department  em- 
ployee for  another  twenty  years  working  on  defenses  in  Indian  claims 
cases  against  the  United  States.  In  his  1036  book.  A  Continent  Lost — 
A  Civilization  Won:  Indian  Land  Tenure  in  America,  Kinney  wrote  : 

Many  books  have  been  written  regarding  the  social,  political  and  economic 
status  of  the  American  Indian.  Most  of  them  have  had  as  a  motive  the  exposition 
of  the  failure  of  the  Federal  Government  to  fulfill  its  obligations  to  a  dependent 
and  unfortunate  race  or  the  indictment  of  the  methods  and  policies  pursued  in 
thp  effort  of  a  dominant  race  to  regulate  the  conduct  and  ameliorate  the  condi- 
tion of  a  people  who  by  the  very  force  of  circumstances  occupied  the  position  of 
a  conquered  race.  Bungling  and  ineffective  as  the  methods  may  have  been,  un- 
scientific and  temporizing  as  the  policies  of  the  dominant  race  surely  have  been, 
much  of  the  criticism  heaped  upon  the  legislatve  and  executve  branches  of  the 
Government  has  been  essentally  unfair  and  unjust  and  in  many  instances  the 
implied  condemnation  or  open  denunciation  of  public  officials  charged  with  the 
duty  of  administering  Indian  Affairs  has  been  wholly  unwarranted. 

In  an  attempt  to  apprase  the  success  attained,  or  the  failure  experienced,  in 
efforts  to  improve  the  conditions  of  life  among  the  Indians,  either  in  the  past 
or  in  the  future,  one  must  not  overlook  the  fact  that  certain  qualities  conducive 
to  intellectual,  moral  and  economic  progress  are  lacking  or  strangely  dormant 
in  many  Indians ;  and  that  the  best  of  intentions,  carried  into  execution  with  zeal 
and  intelligence,  frequently  produce  mediocre  results. 

An  earlier  careerist  in  the  nation's  Indian  Service,  Henry  R.  School- 
craft, had  assessed  federal  policies  in  1852,  and  particularly  the 
practices  of  purchasing  lands  from  Indian  tribes  by  treaties  of  cession, 
as  follows : 

It  is  a  documentary  history  of  our  dealings  with  the  Indian  tribes,  which  will 
outlive  all  accusation ;  and  must  serve  to  convince  the  world,  that  they  have  been 
treated,  under  every  question  of  the  conflicting  triplicate  jurisdiction,  between 
"Themselves,"  the  "States,"  and  the  "United  States,"  with  justice,  a  high  regard 
for  their  natural  rights,  and  a  degree  of  patient  magnanimity,  beyond  the 
aborigines  of  any  people  whose  history  has  been  preserved. 

Another  perspective  was  incorporated  in  the  1881  message  of  Sitting 
Bull  addressed  to  the  President  of  the  United  States : 

What  treaty  that  the  whites  have  kept  has  the  red  man  broken?  Not  one.  What 
treaty  that  the  whites  ever  made  with  us  red  men  have  they  kept?  Not  one. 
When  I  was  a  boy  the  Sioux  owned  the  world.  The  sun  rose  and  set  in  their 
lands.  They  sent  10,000  horsemen  to  battle.  Where  are  the  warriors  today?  Who 
slew  them?  Where  are  our  lands?  Who  owns  them?  What  white  man  can  say 
I  ever  stole  his  land  or  a  penny  of  his  money?  Yet  they  say  I  am  a  thief.  What 
white  woman,  however  lonely,  was  then  a  captive  insulted  by  me?  Yet  they  say 
I  am  a  bad  Indian.  What  white  man  ever  seen  me  drunk?  Who  has  ever  come 
to  me  hungry  and  gone  unfed?  Who  has  ever  seen  me  beat  my  wives  or  abuse 
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my  children?  What  law  have  I  broken?  Is  it  wrong  for  me  to  love  my  own? 
Is  it  wicked  in  me  because  my  skin  is  red;  because  I  am  a  Sioux  :  because  1  was 
born  where  my  lathers  lived ;  because  I  would  die  for  my  people  and  my  country? 

A  government  report  published  in  1900  for  the  Bureau  of  American 
Ethnology  offered  one  of  the  rationales  commonly  expressed  for  the 
taking  of  Indian  lands,  by  whatever  methods,  legal  or  otherwise,  in 
the  course  of  the  national  history.  Its  commentary  was  preceded  by 
a  showing  of  Indian  population  estimates  for  fifteen  different  years, 
including  that  of  America's  Centennial  year,  as  follows : 

1820   471,036  1855   314,622 

1825    129,366  1857    379,264 

3829    312,930  1860    254,300 

1834    312,  610  1865    294,  574 

1836    253,464  1870   313,712 

1837  _    302,498  1870   313,371 

1850    388, 229         1875    305, 068 

1853    400,  764         1876    291,  882 

The  report  then  declared : 

Examining  these  estimates  at  the  different  dates,  we  see  that  the  average,  in 
round  numbers,  is  315,000.  Now,  assuming  this  to  be  a  correct  estimate,  and 
allowing  five  persons  to  a  family,  this  would  give  63,000  as  the  whole  number 
of  Indian  families  in  the  United  States.  Assuming  the  area  of  the  United  States, 
exclusive  of  Alaska,  to  be  3,025,000  square  miles,  this  would  give  to  each  Indian 
family  a  manor  of  48  square  miles,  or  30,720  acres.  Now,  supposing,  for  further 
illustration,  that  the  families  were  distributed  uniformly  over  the  whole  terri- 
tory, the  State  of  Rhode  Island,  which  now  supports  a  population  of  345,506 
persons,  or  69,101  families  (allowing  five  persons  to  a  family),  would  be  appor- 
tioned among  26  Indian  families ;  the  State  of  Delaware  would  be  allotted  to 
but  43,  and  the  whole  State  of  New  York,  which  now  supports  more  than  a 
million  families,  would  be  assigned  to  1,025  lordly  savages. 

It  is  apparent,  therefore,  that  the  requirements  of  the  human  race  and  the 
march  of  civilization  could  not  permit  such  an  apportionment  of  the  soil  of  the 
American  continent  as  this,  even  were  the  estimates  trebled.  It  is  true  that 
practically  no  such  equal  distribution  of  the  lands  as  that  mentioned  would  be 
possible.  Moreover,  it  is  also  true  that  some  portions  are  unsuitable  for  the 
ordinary  purposes  of  life;  but  the  supposition  given  will  be  understood  as  an 
illustration  of  the  theory  of  the  Indian  claim,  and  is  correct  in  principle.  That 
a  population  whose  territorial  needs  would  be  amply  supplied  by  the  area 
embraced  in  the  single  State  of  Illinois  should,  on  the  score  of  being  first 
occupants  of  the  country,  be  allowed  the  exclusive  use  of  the  whole  territory 
of  the  United  States  is  inconsistent  with  any  true  theory  of  natural  rights. 
Moreover,  it  is  not  required  by  humanity,  religion,  nor  any  principle  of  human 
rights.  This  must  be  conceded. 

An  1802  oration  in  similar  vein  by  John  Quincy  Adams,  later  to 
become  President  of  the  United  States,  deserves  attention  also.  The 
influence  of  the  Adams'  family  of  Massachusetts  upon  public  policy  in 
the  early  days  of  the  United  States  has  drawn  renewed  interest  in 
modern  times  through  the  media  of  public  television.  The  following 
view  by  Adams,  coming  after  his  father's  retirement  in  1801  as  the 
second  President  of  the  United  States,  is  pertinent  because  the  younger 
Adams,  as  a  rising  political  figure  and  leading  attorney  of  the  times, 
successfully  carried  his  arguments  to  the  U.S.  Supreme  Court  some 
years  later.  In  the  1802  speech,  he  argued : 

There  are  moralists  who  have  questioned  the  right  of  Europeans  to  intrude 
upon  the  possessions  of  the  aborigines  in  any  case  and  under  any  limitation 
whatsoever.  But  have  they  maturely  considered  the  whole  subject?  The  Indian 
right  of  possession  itself  stands,  with  regard  to  the  greatest  part  of  the  country,. 


78-12: 


74 


upon  a  questionable  foundation.  Their  cultivated  fields,  their  constructed  habita- 
tions, a  space  of  ample  sufficiency  for  their  subsistence,  and  whatever  they  had 
annexed  to  themselves  by  personal  labor,  was  undoubtedly  by  the  law  of  nature 
theirs.  But  what  is  the  right  of  a  huntsman  to  the  forest  of  a  thousand  miles 
over  which  he  has  accidentally  ranged  in  quest  of  prey?  Shall  the  liberal  bounties 
of  Providence  to  the  race  of  man  be  monopolized  by  one  of  ten  thousand  for  whom 
they  were  created?  Shall  the  exuberant  bosom  of  the  eominon  mother,  amply 
adequate  to  the  nourishment  of  millions,  be  claimed  exclusively  by  a  few  hundreds 
of  her  offspring?  Shall  the  lordly  savage  not  only  disdain  the  virtues  and  enjoy- 
ments of  civilization  himself,  but  shall  he  control  the  civilization  of  a  world?  Shall 
he  forbid  the  wilderness  to  blossom  like  the  rose?  Shall  he  forbid  the  oaks  of  the 
forest  to  fall  before  the  ax  of  industry  and  rise  again  transformed  into  the 
habitations  of  ease  and  elegance?  Shall  he  doom  an  immense  region  of  the  globe 
to  perpetual  desolation,  and  to  hear  the  bowlings  of  the  tiger  and  the  wolf  silence 
forever  the  voice  of  human  gladness?  Shall  the  fields  and  the  valleys  which  a 
beneficent  God  has  framed  to  teem  with  the  life  of  innumerable  multitudes  be 
condemned  to  everlasting  barrenness?  Shall  the  mighty  rivers,  poured  out  by  the 
hands  of  nature  as  channels  of  communication  between  numerous  nations,  roll 
their  waters  in  sullen  silence  and  eternal  solitude  to  the  deep?  Have  hundreds 
of  commodious  harbors,  a  thousand  leagues  of  coast,  and  a  boundless  ocean  been 
spread  in  the  front  of  this  land,  and  shall  every  purpose  of  utility  to  which  they 
could  apply  be  prohibited  by  the  tenant  of  the  woods?  No,  generous  philanthro- 
pists! Heaven  has  not  been  thus  inconsistent  in  the  works  of  its  hands.  Heaven 
has  not  thus  placed  at  irreconcilable  strife  its  moral  laws  with  its  physical 
creation. 

The  issue  of  Indian  ownership  rights  in  the  American  soil  was 
presented  to  the  U.S.  Supreme  Court  in  1810,  in  the  case  of  Fletcher  v. 
Peck. 

In  brief,  the  question  was  whether  a  proclamation  of  October  17G3 
by  the  King  of  Great  Britain  creating  several  new  colonies  and  annex- 
ing more  lands  to  Georgia  had  confirmed  or  vested  title  to  portions  of 
these  lands  in  the  Indian  Tribes  of  the  region  by  containing  "a  clause, 
reserving,  under  the  dominion  and  protection  of  the  crown,  for  the 
use  of  the  Indians,  all  the  lands  on  the  western  waters,  and  forbidding 
a  settlement  on  them,  or  a  purchase  of  them  from  the  Indians."  In 
1795,  the  legislature  of  the  State  of  Georgia  asserted  ownership  to  the 
reserved  areas  as  being  part  of  its  unappropriated  State  lands,  and 
authorized  their  sale  to  private  persons.  The  transaction  was  challenged 
on  the  grounds  that  the  lands  had  never  been  part  of  Georgia,  but  had 
been  acquired  in  the  Revolutionary  War  from  Great  Britain  "for  the 
joint  benefit  of  the  United  States,  and  not  for  the  benefit  of  any  partic- 
ular state,"  and  nonetheless  remained  subject  to  the  Indian  title  to  it. 

John  Quincy  Adams,  with  Joseph  Story,  had  argued  the  case  before 
the  United  States  Supreme  Court  in  behalf  of  Georgia's  claims  of 
rights  and  power  to  dispose  of  the  lands  as  the  legislature  had  clone. 
They  asserted : 

What  is  the  Indian  title?  It  is  a  mere  occupancy  for  the  purpose  of  hunting. 
It  is  not  like  our  tenures ;  they  have  no  idea  of  a  title  to  the  soil  itself.  It  is  over- 
run by  them  rather  than  inhabited.  It  is  not  a  true  and  legal  possession.  It  is  a 
right  not  to  be  transferred  but  extinguished. 

In  upholding  the  validity  of  the  legislative  transaction  of  Georgia. 
Chief  Justice  Marshall  had  cited  an  influential  practical  consideration : 

The  question,  whether  the  vacant  lands  within  the  United  States  became  a 
joint  property,  or  belong  to  the  separate  states,  was  a  momentous  question  which, 
at  one  time,  threatened  to  shake  the  American  confederacy  to  its  foundation. 
This  important  and  dangerous  contest  has  been  compromised,  and  the  compromise 
is  not  now  to  be  disturbed. 
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He  then  cautiously  concluded  with  the  uncertain  statements: 

It  was  doubted  whether  a  state  can  be  seised  in  fee  of  lands,  subject  to  the 
Indian  title,  and  whether  a  decision  that  they  were  seised  in  fee,  might  not  be 
construed  to  amount  to  a  decision  that  their  grantee  might  maintain  an  eject- 
ment for  them,  notwithstanding:  that  title. 

The  majority  of  the  court  is  of  opinion  that  the  nature  of  the  Indian  title, 
which  is  certainly  to  be  respected  by  all  courts,  until  it  be  legitimately  extin- 
guished, is  not  such  as  to  be  absolutely  repugnant  to  seising  in  fee  on  the  part 
of  the  state. 

The  case  was  important,  not  for  what  was  decided,  but  for  what 
influences  its  indefinite  suggestions  had  upon  the  subsequent  public 
policies  of  both  the  nation  and  the  several  states.  Also,  it  laid  a  pre- 
cedent foundation  for  the  Court's  decision  in  Johnson  v.  Mcintosh 
teen  years  later,  when  the  nature  of  "Indian  land  title"  was 
expounded  on  to  groat  or  degree.  By  Fletcher  v.  Peck,  the  national 
l  inmont  was  encouraged  to  pursue  its  methods  of  extinguishing 
Indian  title  to  lands  by  the  process  of  public  treaties.  Georgia,  on  the 
other  hand,  was  encouraged  to  regard  Indian  rights  and  property 
us  as  being  very  tenuous  in  nature;  or  insufficient  in  force  to 
prevent  the  succeeding  legislative  assault  against  them  by  that  State 
:     f  §  famed  controversies  With  the  Cherokee  Nation. 

Both  the  1810  and  1823  cases  were  to  be  looked  to  in  the  future  as 
reserve  weapons  for  placing  Indian  claims  to  rights  and  resources  in 
ibt.  Relying  on  no  other  or  additional  authorities,  the  .U.S.  Su- 
preme Court  in  1874  cited  these  cases  as  basis  for  ruling  that  Indian 
Tribes  had  no  ownership  rights  to  forests  and  timber  on  Indian  reser- 
vations: that  the  timber  and  income  produced  from  its  harvests  and 
sales  belong  to  the  United  States.  That  decision  of  United  States  v. 
Oodk  was  firmly  rejected  by  the  Supreme  Court  later,  but  not  until 
"  1938  in  United  States  cases  against  the  Shoshone  and  Klamath  Tribes 
respectively.  In  those  cases,  the  U.S.  Solicitor  General  unsuccessfully 
argued  that  neither  Indian  title  to  lands  nor  Indian  reservations 
included  "the  ownership  of  the  timber  and  mineral  resources  thereon." 
Several  generations  of  Indian  people  had  been  adverselv  affected  in 
their  interests  in  the  interim,  and  denied  the  benefits  of  their  few 
available  resources. 

Referring  back  to  the  root  cases  of  Fletcher  v.  Peck  and  Mcintosh  v. 
Johmon,  we  find  that  there  were  no  Indian  parties,  either  tribes  or 
individual,  involved  in  the  cases  at  all.  No  one  was  advocating  any 
claim  of  Indian  rights,  or  asserting  an  affirmative  definition  of  their 
character  and  positive  force.  The  readings  given  to  Indian  rights 
doubtlessly  were  not  properly  drawn,  and  periodically  were  miscon- 
strued in  the  future  to  weaken  the  Indian  Tribes'  positions  in  respond- 
ing to  a  range  of  political,  military,  executive.  legislative,  and  judicial 
actions.  The  dissenting  opinion  of  Justice  Johnson  in  the  earlier  of 
the  two  cases  reflects  upon  the  influence  of  the  attornevs  presenting 
the  matter,  including  John  Quincy  Adams,  in  these  words: 

I  have  heen  very  unwilling  to  proceed  to  the  decision  of  this  cause  at  all  It 

ears  to  me  to  bear  strong  evidence,  upon  the  face  of  it,  of  being  a  mere 
leigned  case.  It  is  our  duty  to  decide  on  the  rights,  but  not  on  the  speculations 
ol  the  parties.  My  confidence,  however,  in  the  respectable  gentlemen  who  have 
/'evVJlgage?  for  the  Parties>  has  induced  me  to  abandon  my  scruples,  in  the 
teller  that  they  would  never  consent  to  impose  a  mere  feigned  case  upon  this 
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Justice  Johnson's  opinion  on  the  rights  involved  in  the  decision 
ultimately,  or  in  large  part,  have  been  embraced  by  subsequent  courts 
and  the  political  arms  of  the  government.  It  is  instructive  to  the  con- 
tinuing debates  on  Federal-Indian  relations : 

To  me  it  appears  that  the  interest  of  Georgia  in  that  land  amounted  to  nothing 
more  than  a  mere  possibility,  and  that  her  conveyance  thereof  could  operate 
legally  only  as  a  convenant  to  convey  or  to  stand  seised  to  a  use. 

The  correctness  of  this  opinion  will  depend  upon  a  just  view  of  the  state  of 
the  Indian  nations.  This  will  be  found  to  be  very  various.  Some  have  totally 
extinguisbed  their  national  fire,  and  submitted  themselves  to  the  laws  of  the 
states ;  others  have,  by  treaty,  acknowledged  that  they  hold  their  national  exist- 
ence at  the  will  of  the  state  within  which  they  reside;  others  retain  a  limited 
sovereignty,  and  the  absolute  proprietorship  of  their  soil. 

The  latter  is  the  case  of  the  tribes  to  the  west  of  Georgia.  We  legislate  upon 
the  conduct  of  strangers  or  citizens  within  their  limits,  but  innumerable  treats 
formed  with  them  acknowledge  them  to  be  an  independent  people,  and  the  uni- 
form practice  of  acknowledging  their  right  of  soil,  by  purchasing  from  thern. 
and  restraining  all  persons  from  encroaching  upon  their  territory,  makes  it 
unnecessary  to  insist  upon  their  right  of  soil.  Can,  then,  one  nation  be  said 
to  be  seised  of  a  fee  simple  in  lands,  the  right  of  soil  of  which  is  in  another 
nation?  It  is  awkward  to  apply  the  technical  idea  of  a  fee-simple  to  the  interests 
of  a  nation,  but  I  must  consider  an  absolute  right  of  soil  as  an  estate  to  them 
and  their  heirs.  A  fee-simple  estate  may  be  held  in  reversion,  but  our  law  will 
not  admit  the  idea  of  its  being  limited  after  a  fee-simple.  In  fact,  if  the  Indian 
nations  be  the  absolute  proprietors  of  their  soil,  no  other  nation  can  be  said 
to  have  the  same  interest  in  it.  What,  then,  practically,  is  the  interest  of  the 
states  in  the  soil  of  the  Indians  within  their  boundaries?  Unaffected  by  particular 
treaties,  it  is  nothing  more  than  what  was  assumed  at  the  first  settlement  of 
the  country,  to  wit.  a  right  of  concjuest  or  of  purchase,  exclusively  of  all  com- 
petitors within  certain  defined  limits.  All  the  restrictions  upon  the  right  of  soil 
in  the  Indians,  amount  only  to  an  exclusion  of  all  competitors  from  their 
markets;  and  the  limitation  upon  their  sovereignty  amounts  to  the  right  of 
governing  every  person  within  their  limits  except  themselves.  If  the  interest  in 
Georgia  was  nothing  more  than  a  pre-emptive  right,  how  could  that  be  called  a 
fee-simple,  which  was  nothing  more  than  a  power  to  acquire  a  fee-simple  by 
purchase,  when  the  proprietors  should  be  pleased  to  sell? 

The  selling  of  Indian  lands,  or  the  transferring  of  ownership  to 
others,  was  not  always  to  be  pleasing  to  the  tribes  or  at  their  will.  An 
1884  Congressional  document  shows  the  rapidity  of  land  losses  in  a 
short  space  of  time,  at  the  beginning  of  the  Congressional  report's 
preparation  and  in  the  final  revision  before  its  completion.  For  the 
earlier  year,  it  relates : 

The  total  number  of  Indian  reservations  in  the  United  States,  Tune  30,  1880. 
was  147,  two-thirds  of  the  area  of  which  will  eventually  be  restored  to  the  public 
domain  for  sale  and  disposition,  after  purchase  of  occupancy  title  from  the 
Indians,  and  setting  aside  portions  of  the  same  to  be  held  by  the  Indians  in 
severalty  or  otherwise,  as  may  be  ordered  by  Congress. 

These  reservations  contain  154,436,362  acres,  with  an  estimated  population  of 
255,938,  or  about  603.41  acres  to  each  Indian. 

The  revised  figure  for  the  three  years  later  shows : 

The  total  number  of  Indian  reservations  in  the  United  States.  June  30.  188.3. 
was  137.  containing  135,998.101  acres,  with  an  estimated  population  of  259,632, 
or  about  529  acres  to  each  Indian. 

The  rapid  loss  of  lands  to  the  tribes  amounted  to  some  18.5  million 
acres  in  three  years'  time.  This  was  not  at  the  tribes'  pleasure,  but  the 
result  of  the  operative  plan  of  Congress. 

The  reported  activities  and  actions  of  non-Indians  in  seeking  ta 
claim  Indian  lands  after  the  federal  taking  of  some  2  million  acres 
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from  the  Rosebud  Sioux  between  1904  and  1910  was  described  by  the 
Eighth  Circuit  Court  of  Appeals  in  a  1975  decision  as  being  repre- 
sentative of  a  recurrent  pattern  and  "indicative  of  the  public  pressures 
existing"  upon  the  Congress. 

The  Court  cited  the  following  report : 

By  the  time  of  the  "opening"  of  Gregory  County,  congressional  desire  for 
Indian  lands  was  reaching  a  crescendo.  The  Gregory  County  Act  provided  for 
approximately  2.412  homesteads  of  1(>0  acres  each.  About  a  quarter  of  a  million 
people  descended  upon  the  local  land  ollices  at  Bonesteel,  Fairfax,  Chamberlain, 
and  Yankton,  and  106,308  of  these  completed  applications  to  he  eligible  for  these 
2.412  homesteads.  At  the  Yankton  Office,  where  57,4,34  applications  were  filed, 
the  crowd  broke  all  previous  records.  Hundreds  slept  in  line  at  the  land  office, 
day  and  night,  for  a  considerable  time,  to  be  in  readiness  to  make  their  filings.  On 
one  day  in  July  nearly  seven  thousand  people  were  thus  registered.  It  was  esti- 
mated that  nearly  one  thousand  people  were  in  line  one  morning  at  one  time, 
having  slept  there  all  night.  At  4  o'clock  in  the  morning  the  lines  were  joined 
by  1,000  more  until  they  extended  one  block  and  a  half  from  one  office  and  nearly 
as  far  ...  at  another  office.  A  carload  of  ready  eatables  came  from  Sioux  City 
and  was  sold  to  the  men  waiting  in  line.  The  rush  in  the  city  and  especially  on 
the  trains  was  something  that  had  never  been  witnessed  before  in  this  state. 
The  same  is  true  for  the  Tripp  County  and  Mellette  County  Acts.  A  total  of 
114,7H9  persons  applied  for  4,000  homesteads  in  Tripp  County  and  a  similar  oc- 
currence was  the  stoy  of  Mellette  County. 

There  had  evolved  by  1900,  of  course,  a  great  departure  from  the 
policy  enunciated  by  the  first  President  of  the  United  States  George 
AYashington,  when  he  had  explained  the  effects  of  the  nation's  Indian 
Trade  and  Intercourse  Acts  to  the  Seneca  Nation  in  December  of  1970. 
The  same  law  remained  on  the  statute  books  in  1900,  but  had  lost  its 
effect  in  policy  and  practice  by  then.  President  Washington  had 
declared : 

Here,  then,  is  the  security  for  the  remainder  of  your  lands.  Xo  State,  no  per- 
son,  can  purchase  your  lands,  unless  at  some  public  treaty,  held  under  the  au- 
thority of  the  United  States.  The  General  Government  will  never  consent  to  your 
being  defrauded,  but  it  will  protect  you  in  all  your  just  rights.  But  your  great 
object  seems  to  be,  the  security  of  your  remaining  lands;  and  I  have,  therefore, 
upon  Ibis  point,  meant  to  be  sufficiently  strong  and  clear,  that,  in  the  future, 
yon  cannot  be  defrauded  of  your  lands ;  that  you  possess  the  right  to  sell,  and  the 
right  of  refusing  to  sell,  your  lands :  that,  therefore,  the  sale  of  your  lands,  in 
fmure.  will  depend  entirely  upon  yourselves.  But  that,  when  you  may  find  it  for 
your  interest  to  sell  any  part  of  your  lands,  the  United  States  must  be  present, 
by  tbeir  agent,  and  will  be  your  security  that  you  shall  not  be  defrauded  in  the 
bargain  you  make.  That,  besides  the  aforementioned  security  for  your  land,  you 
will  perceive,  by  the  law  of  Congress  for  regulating  trade  and  intercourse  with 
the  Indian  tribes,  the  fatherly  care  the  United  States  intend  to  take  of  the 
Indians. 

The  First  Circuit  Court  of  Appeals  recently  upheld  a  1975  Maine 
U.S.  District  Court  opinion  which  ruled  that  the  nation's  1790  Indian 
Trade  and  Intercourse  Act  established  a  trust  relationship  between  the 
United  States  and  Indian  Tribes,  by  creating  the  conditions  of  a  trust, 
or  "the  most  literal  kind  of  guardianship."  The  lower  court  had  cited 
the  U.S.  Supreme  Court's  own  recitations  of  President  Washington's 
speech  to  the  Senecas  in  construino;  that  trust  obligations  were  impli- 
cit in  the  relationship  and  restrictive  conditions  imposed  by  the  Indian 
Trade  legislation. 

A  debate  on  the  political  rights  and  status  of  Indian  Tribes  ensued 
immediately  after  the  ending  of  the  Revolutionary  War,  when  the 
Congress  of  the  Confederated  States  proposed  to  make  a  treaty  with 
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the  Six  Nations  of  the  Iroquois  Confederacy  against  the  object 
of  the  State  of  New  York.  The  position  of  Now  York  was  expre 
by  Congressman  James  Duane  to  Governor  Clinton  in  a  1784  m< 
randum  of  advice,  stating : 

Great  difficulty  arises  from  the  interference  of  the  proposed  Treaty  with  the 
authority  and  views  of  Congress. 

Five  of  the  six  Tribes  of  Indians  wore  at  open  Wax  with  the  United  SI 
The  general  Treaty  of  Peace  doth  not  mention  nor  extend  to  them.  Dong 
therefore,  on  the  9th  Art.  of  the  Confederation,  claims  the  exclusive  Right  to 
make  this  peace,  and  if  the  Tribes  are  to  be  considered  as  independent  Nation:-, 
detached  from  the  State,  and  absolutely  unconnected  with  it,  the  Claim  of 
Congress  would  be  uncontrovertible." 

There  is  then  an  indispensable  necessity  that  these  Tribes  should  be  treated 
as  ancient  Dependents  on  this  State,  placed  under  its  Protecton,  with  all 
territorial  Rights,  by  their  own  Consent  publicly  manifested  in  solemn  and 
repeated  Treaties. 

On  this  Ground  the  Tribes  in  question  may  fall  under  the  Character  of  Mem- 
bers of  the  State  with  the  management  of  whom  Congress  hath  no  concern  <  Con- 
fed.,  9th  art,  4th  Clause.) 

Our  own  particular  Honor,  Interest,  and  Safety  require  that  these  Tribes 
should  be  reconciled  to  the  Idea  of  being  Members  of  the  State,  dependent  upon 
its  Government,  and  resting  upon  its  Protection.  If  we  adopt  the  disgr;: 
System  of  flattering  them  as  great  and  mighty  Nations,  we  shall  once  more,  like 
the  Albanians,  be  their  Tools  and  Slaves,  and  this  Revolution,  in  my  Eyes,  will 
have  lost  more  than  half  its  Value. 

From  these  Observations  it  will  follow,  that  the  Stile  as  well  as  the  Substance 
of  the  Communications  on  the  part  of  the  Government  are  very  matori  it  I 
wrould  say  nothing  of  making  peace  or  burying  the  Hatchet,  for  that  would  be 
derisive  to  Congress,  perhaps  very  justly.  But  I  would  study  to  carry  on  the 
Intercourse  (for  I  object  even  against  the  Term  Treaty,  which  seems  too  much 
to  imply  Equality)  with  as  much  Plainness  and  Simplicity  as  possible,  a^  if  I 
was  actually  transacting  Business  with  the  Citizens. 

The  Stile  by  which  the  Indians  are  to  be  addressed  is  of  moment  also.  They  are 
used  to  be  called,  Brethren,  Sachems  and  Warriors  of  the  Six  Nations.  I  hope 
it  will  never  be  repeated.  It  is  sufficient  to  make  them  sensible  that  they  are 
spoken  to,  without  complimenting  twenty  or  thirty  Mohawks  as  a  Nation,  and  a 
few  more  Tuscaror.is  and  Onandagas  as  distinct  Nations. 

It  would  be  not  less  absurd  than  mischievous.  They  should  be  taught  by 
separating  from  the  Oneidas  and  entering  into  a  wicked  War,  they  had  become 
wretched  and  destroyed  themselves,  and  that  the  public  Opinion  of  their  Impor- 
tance had  long  since  ceased. 

The  position  and  views  held  by  the  New  York  officials  and  repre^  - 
atives  were  rejected  by  the  national  government.  The  policy  adopted 
after  the  Revolutionary  War  was  expressed  in  a  communication  to 
Congressman  Duane  from  George  "Washington,  who  advocated : 

My  ideas,  therefore,  of  the  line  of  conduct  proper  to  be  observed,  not  only 
towards  the  Indians  but  for  the  government  of  the  citizens  of  America,  in 
settlement  of  the  western  country,  which  is  intimately  connected  therewith,  are 
simply  these. 

That  the  Indians  should  be  informed  that,  after  a  contest  of  eight  years  E  I 
the  sovereignty  of  this  country.  Great  Britain  has  ceded  all  the  lands  to  the 
United  States  within  the  limits  described  by  the  article  of  the  pxovisi 
treaty. 

That  as  they  (the  Indians)  maugre  all  the  advice  and  admonition  that  could 
be  given  them  at  the  commencement  and  during  the  prosecution  of  the  war,  could 
not  be  restrained  from  acts  of  hostility,  but  were  determined  to  join  their 
to  those  of  Great  Britain  and  to  share  their  fortunes,  so  consequently,  wi 
less  generous  people  than  Americans,  they  would  be  made  to  share  the  samp 
fate,  and  be  compelled  to  retire  along  with  them  beyond  the  Lakes.  But,  as  we 
prefer  peace  to  a  state  of  warfare;  as  we  consider  them  as  a  deluded  people: 
as  we  persuade  ourselves  that  they  are  convinced,  from  experience,  of  their 
error  in  taking  up  the  hatchet  against  us,  and  that  their  true  interest  and  safety 
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must  now  depend  upon  our  friendship;  as  the  country  is  large  enough  to  contain 
us  all;  and  as  we  arc  disjxised  to  be  kind  to  them  and  to  partake  of  their  trade, 
we  will,  from  these  considerations  and  from  motives  of  compassion,  draw  a  veil 
over  what  is  past,  and  establish  a  boundary  line  between  them  and  us.  beyond 
which  we  will  endeavor  to  restrain  our  people  from  hunting  or  settling,  and 
within  which  they  shall  not  conic  but  for  the  purposes  of  trading,  treating,  or 
other  business  unexceptionable  in  its  nature. 

The  limits  being  sufficiently  extensive,  in  the  new  country,  to  comply  with  nil 
the  engagements  of  government,  and  to  admit  such  emigrations  as  may  be  sup- 
posed to  happen  within  a  given  time,  not  only  from  the  several  States  of  the 
Union  but  from  foreign  countries,  and,  moreover,  of  such  magnitude  as  to  form 
a  distinct  and  proper  government;  a  proclamation,  in  my  opinion,  should  issue, 
making  it  a  felony  (if  there  is  power  for  the  purpose,  if  not.  Imposing  some  very 
heavy  restraint)  for  any  person  to  survey  or  settle  beyond  the  line;  and  the 
officers  commanding  the  frontier  garrisons  should  have  pointed  and  peremptory 
orders  to  see  that  the  proclamation  is  carried  into  effect. 

Measures  of  this  sort  would  not  only  obtain  peace  from  the  Indians,  but  would, 
in  my  opinion,  be  the  surest  means  of  preserving  it;  and  would  dispose  of  the 
land  to  the  best  advnntnge,  people  the  country  progressively  and  check  land 
jobbing  and  monopolizing,  which  are  now  going  forward  with  great  avidity,  while 
the  door  would  be  open  and  the  terms  known  for  every  one  to  obtain  what  is 
proper  and  reasonable  for  himself,  upon  legal  and  constitutional  grounds. 

Accordingly,  the  first  treaty  after  conclusion  of  the  Revolutionary 
War  was  contracted  at  Fort  Stanwix  on  October  22.  1784.  between  the 
"Commissioners  Plenipotentiary  from  the  United  States,  in  Congress 
i  assembled,  on  the  one  Part,  and  the  Sachems  and  Warriors  of  the 
Six  Nations,  on  the  other."  On  November  5  of  the  same  year,  "Wash- 
ington wrote  to  General  Henry  Knox,  later  to  become  his  first  Secre- 
tary of  War.  commenting  on  the  treaty : 

After  much  time  spent  (charity  directs  us  to  suppose  in  duly  considering  the 
matter)  a  treaty  has  at  length  been  held  with  the  Six  Nations  at  Fort  Stanwix — 
much  to  the  advantage  it  is  said  of  the  United  States,  but  to  the  great  disgust  of 
New  York — and  fruitlessly,  it  is  added  by  some,  who  assert  that  the  Deputies  on 
the  part  of  the  Indians  were  not  properly  authorized  to  treat.  How  true  this 
may  be,  I  will  not  pretend  to  decide:  but  certain  it  is  in  my  opinion  that  there 
is  a  kind  of  fatality  attending  all  our  public  policies. 

A  month  later,  on  December  14,  Washington  commented  further  on 
the  continuing  disputes  with  the  indiyidual  States  on  the  matter  of 
Indian  affairs: 

For  the  copy  of  the  treaty  held  with  the  Six  Nations,  at  Fort  Stanwix,  you 
will  please  accept  my  thanks.  These  people  have  given,  I  think,  all  that  the  United 
States  could  reasonably  have  required  of  them:  more,  perhaps,  than  the  State 
of  New  York  conceives  ought  to  have  been  asked  from  them,  by  any  other  than 
their  own  legislature.  I  wish  they  were  better  satisfied.  Individual  States  opposing 
the  measures  of  the  United  States,  encroaching  upon  the  territories  of  each 
other,  and  setting  up  old  and  obsolete  claims,  is  verifying  the  predictions  of  our 
enemies,  and  is  truly  unfortunate. 

The  competing  claims  to  territories  and  to  goyerning  authorities 
were  cause  of  great  turmoil  between  seyeral  of  the  separate  states  and 
the  General  Goyernment  under  the  Confederation,  and  subsequently 
when  succeeding  to  goyernment  under  the  United  States  Constitution. 
Indeed,  ratification  of  the  Constitution  was  threatened  in  no  small 
measure  by  the  disputes  oyer  territorial  claims  of  seyeral  states,  and 
ratification  withheld  by  a  few  on  account  of  the  conflicting  claims. 
States'  claims  to  controlling  authority  oyer  Indian  Tribes  and  Indian 
territories  figured  centrally  in  seyeral  of  the  disputes,  whHi  were  not 
easily  settled. 
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Tn  pari-,  the  early  problems  in  federal,  state,  and  Indian  relations 
stemmed  from  the  colonial  experiences  of  the  separate  states,  and  the 
weaknesses  caused  by  divided  and  indefinite  authorities  under  the 
Articles  of  Confederation  relating  to  Indian  matters.  The  slate-,  suc- 
ceeding to  a  level  of  sovereignty  in  the  realm  of  a  newly-won  inde- 
pendence, were  determined  to  guard  both  their  sovereignty  and  inde- 
pendence, including  their  claims  to  equality  with  all  other  states. 
Admitting  superiority  to  no  other  states,  there  was  a  growing  inclina- 
tion among  them  to  infer,  and  assert,  an  increasing  inferiority  in  the 
powers  and  national  rights  of  the  Indian  Tribes.  Gaining  the  element 
•of  sovereignty  for  themselves,  America's  citizens  and  political  forces 
were  ready  to  begin  denying  the  pre-existing  sovereignty  and  consid- 
erations of  rights  to  the  Indian  nations. 

Population  growth  in  the  colonies  and  in  the  independent  United 
States  had  generated  its  own  influences  upon  public  policy  toward 
Indians.  An  intermittent  schedule  of  increases  is  shown  below : 


Population  of  the  Colonies 

Year: 

1024    9,000 

1649    15,000 

1689    200,000 

1715    434,000 

1733    750,000 

1776    2,243,000 

Population  of  the  United  States 

1790    3.929,214 

1800    5,308,  483 

1820   9.033,822 

1850    12.  191,  876 

1880   50,155,783 


SUMMARY  OF  GENERAL  HISTORICAL  DEVELOPMENTS 

The  foundations  for  unique  relations  with  Indian  Tribes  were 
formed  in  major  decree  prior  to  establishment  of  the  United  States, 
both  when  declaring  independence  and  when  later  framing  its  Con- 
stitution. 

Indians  were  known  to  be  the  aboriginal  people  of  the  land,  "the  first 
possessors  of  the  soil."  In  governing  relations  among  themselves  in  the 
course  of  their  Xew  World  endeavors,  the  states  (and  churches)  of 
Europe  had  acknowledged  that  some  rules  should  be  observed  in  their 
dealings  with  the  Indian  people.  Recognition  that  native  people  were 
possessed  of  certain  natural  rights — variously  characterized  as  being 
political,  proprietarv,  and  human  in  nature — flowed  from  the  earlv 
16th  Century. 

During  the  colonial  period,  the  sovereignty  and  nationhood  of  the 
various  tribes  continued  to  be  recognized  with  various  degrees  of 
fidelity.  The  different  colonies,  in  behalf  of  themselves,  their  settlers, 
or  their  European  sovereigns,  engaged  different  Indian  nations  in 
treaties  for  the  varied  purposes  of  quieting  Indian  property  claims; 
maintaining  peaceful  relations  among  one  another:  and  forming  al- 
liances against  external  forces.  The  governments  of  the  Indian  people 
were  recognized  to  be  diverse  in  nature  and  in  their  levels  of  sophis- 
tication. Indeed,  some  were  regarded  by  non-Indian  students  of  their 
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operation  as  being  among  the  most  advanced  of  mankind  in  the  latter 
18th  Century. 

In  executing  the  Revolutionary  War,  colonial  leader-  urged  uncom- 
mitted Indian  nal  ions  to  abandon  national  neutrality  and  to  join  their 
arms  and  men  in  alliance  with  the  new  nation.  The  entreaty  of  Com- 
mader-in-Chief  George  Washington  to  the  Delaware  for  their  supply 
of  reinforcement  aid  was  coupled  with  the  promise  that,  under  accord 
with  the  new  government,  the  Delaware  nationhood  would  "remain 
secure:  your  sovereignty  forever  intact." 

During  the  years  of  the  Confederation,  the  several  states  were  in- 
clined to  recognize,  first,  their  own  sovereignty;  and,  secondly,  the 
sovereignty  of  the  tribes  located  within  or  adjacent  to  the  respective 
states-  territorial  limits.  Governmental  powers  conferred  upon  the  Con- 
federation, including  the  sole  authority  to  deal  with  Indian  tribes, 
were  routinely  ignored  by  the  states.  Treaties  were  made  at  both  levels. 

Provisions  in  the  1787  Xorthwest  Ordinance  became  the  first  major 
national  policy  measure  legislated  to  govern  Indian  relations  in  con- 
sideration of  anticipated  national  expansion.  The  enactment  consti- 
tuted a  principled  "bill  of  rights"  for  the  Indian  Tribes,  declaring 
"their  property,  rights  and  liberty"  as  being  inviolate  to  unconsented 
invasions  or  disturbance. 

The  Constitutional  Convention  of  the  same  year  acted  to  preserve 
the  power  over  Indian  affairs  exclusively  with  the  national  govern- 
ment, to  prohibit  further  treaty  making  by  the  states. 

In  its  constructive  body,  several  sections  of  the  United  States'  Con- 
stitution were  to  have  immediate  and  continuing  significance  govern- 
ing upon  the  nation's  relations  with  Indian  Tribes.  Of  these,  the  Com- 
merce Clause.  Supremacy  Clause,  and  Prohibitions  upon  the  States 
Clause,  were  to  be  most  crucial  in  giving  definition  of  future  relations 
while,  in  part,  being  declarative  of  national  Indian  policy. 

Other  portions  of  the  U.S.  Constitution  having  major  relevance  to 
Federal-Indian  relations  in  their  formative  years  included  the  Presi- 
dent's treaty-making  powers,  and  the  powers  of  the  Congress  to  au- 
thorize wars  and  to  appropriate  funds.  The  nature  of  Indian  tribal 
rights  and  political  characteristics  were  later  to  be  adjudged  and  par- 
tially defined  in  context  with  other  Constitutional  provisions  or 
amendments. 

In  giving  effect  to  the  Constitution  through  applications,  the  enact- 
ments of  the  First  Congress  of  the  United  States,  and  the  actions  of 
its  first  President  are  instructive  to  an  examination  of  the  issues  of 
both  treaties  and  trust  relations  or  responsibilities. 

On  August  20,  1789,  the  Congress  appropriated  $20,000  for  purposes 
of  "negotiating  and  treating  with  the  Indian  tribes.''  On  July  22, 1790, 
Congress  passed  the  first  of  a  series  of  Indian  Trade  and  Intercourse 
Acts  (or  Nonintercourse  Acts),  which  were  to  be  the  framework  for 
its  "regulation  of  commerce  with  the  Indian  tribes." 

Federal  courts  have  ruled  that  the  Nonintercourse  Acts  had  the  effect 
of  creating  a  "trust  relationship"  between  the  United  States  and  "any 
Indians,  or  any  nation  or  tribe  of  Indians"  within  its  national  bound- 
aries. The  Acts  prohibited  "any  person  or  persons"  and  "any  state" 
from  securing  title  or  claim  to  any  lands  which  might  be  acquired  from 
Indian  parties,  unless  "by  a  treaty  or  convention  entered  into  pursuant 
to  the  Constitution." 
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Late  m  1700,  President  Wasnington  informed  the  Senecas  that  the 
Act  "will  protect  you  in  all  your  just  rights."  Contemporaneous  docu- 
ments, and  the  prior  experience  during  the  period  of  the  Confedera- 
tion, indicate  clear  intent  to  protect  Indians  from  the  actions  of  others, 
while  imposing  a  "legal  incapacity"  upon  the  tribes. 

The  Indian  people  were  restricted  from  exercising  their  "right  to 
sell,  and  the  right  of  refusing  to  sell"  their  lauds,  except  through  in- 
struments of  authority  available  to  the  Ferleral  government  and  to  the 
tribes.  The  restriction  was  imposed  not  directly  upon  the  tribes  but 
by  rendering  invalid  any  transaction  which  knight  be  undertaken  in- 
dependently by  any  third  party,  whether  a  state  or  private  person. 

Other  evidence  from  the  period  could  support  a  view  that  the  "trust 
relationship"  had  its  conception  or  source  within  the  Constitution 
itself.  The  early  debates  on  treaty-making  and  certain  court  decisions 
indicate  that  on  one  level,  some  of  the  treaties  might  be  regarded  as  a 
constitutional  instrument  of  a  "trust  relationship." 

Certainly,  the  treaties  were  an  expression  of  the  "sovereign  character 
and  rights"  of  the  tribes,  as  well  as  of  the  United  States,  in  the  order 
of  the  accepted  usage  among  nations  and  international  law.  The  Su- 
preme  Court  was  to  suggest  in  1831  and  1&32  that  the  attributes  of 
Indian  sovereignty  might  be  the  object  of  a  trust  relationship — directed 
toward  the  protection  of  tribal  self-government  and  other  rights,  with- 
out necessitating  a  surrender  of  the  sovereignty  embracing  them. 

While  the  Presi  dent  and  other  officers  of  the  United  States  were 
granted  authorities  to  administer,  regulate,  or  superintend  over  "In- 
dian affairs"  and  "Indian  relations."  their  powers  were  to  have  prin- 
ciple application  against  the  actions  of  non-Indians.  Except  by  treaty 
provisions,  the  power  of  the  United  States  to  govern  over  Indian 
people,  as  such,  was  subject  to  certain  limitations  for  some  time. 

Under  the  general  laws  of  the  United  States,  which  were  to  remain 
in  force  throughout  the  nineteenth  century,  the  Indian  "rights  of 
person  or  property"  were  to  stand  unimpaired  "so  long  as  such  rights 
remain  unextinguished  by  treaty  between  the  United  States  and  such 
Indians."  And,  without  their  "consent,"  tribal  lands  were  not  to  be 
"embraced  within  the  territorial  limits  or  jurisdiction  of  any  state  or 
territory;  but  all  such  territory  shall  be  excepted  out  of  the  bounda- 
ries, and  constitute  no  part  of  any  Territory  of  anv  state  or  territory: 
but  all  such  territory  shall  be  excepted  out  of  the  boundaries,  and 
constitute  no  part  of  any  Territory  now  or  hereafter  organized  until 
such  tribe  signifies  its  assent  to  the  President  to  be  embraced  within  a 
particular  Territory." 

Tribal  funds  or  treasuries  were  to  be  placed  under  direct  "trust  con- 
trol" of  the  United  States  more  immediately  than  specific  Indian 
lands.  Under  a  number  of  treaties,  dating  from  1819  onward,  various 
payments  to  tribes  were  to  be  placed  in  trust  funds  to  be  held  by  the 
United  States  for  investment  purposes,  with  designated  levels  of  in- 
terest to  be  accounted  or  paid  to  the  particular  tribe.  Under  the  first  of 
these  treaties  with  the  Cherokees.  the  interest  was  to  be  applied  to 
supply  them  "the  benefits  of  education." 

When  the  Indian  Trade  and  Intercourse  Acts  were  overhauled  in 
1834,  the  authority  of  the  President  and  the  Secretary  of  the  Interior 
was  broadened  to  allow  expenditures  of  annuities  and  interest  by 
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several  methods  and  in  several  categories.  Chief  among  these  were 
"such  purposes"  as  will  "best  promote"  prosperity  of  the  members 
and  the  "habits  of  industry,"  or  otherwise  satisfy  "the  imperious  in- 
terest of  the  tribe  of  the  individuals  intended  to  be  benefited." 

One  major  use  made  of  the  Indian  monies  held  by  the  TTnited 
States  was  the  making  of  loans  to  several  of  the  states,  and  to  a  much 
more  limited  degree,  to  the  developing  of  railroad  companies.  In  1875, 
a,  law  was  passed  requiring  the  Indian  men  to  engage  in  labor  to  earn 
the  interest  and  annuities,  or  payments  that  were  to  be  paid  for  the 
purchase  of  lands.  When  the  custody  of  all  tribal  accounts  and  funds 
transferred  to  the  U.S.  Treasurer  in  1876,  a  much  broader  role  of  "the 
Secretary  of  the  Interior  as  trustee  for  various  Indian  tribes"  was  ref- 

Dced  in  the  law. 

Provisions  for  allotting  tribal  lands  to  tribal  members  nnd  families 
began  appearing  with  greater  frequency  in  the  treaties  after  1850.  A 
policy  of  seeking  Indians'  "surplus  lands"  had  already  been  estab- 
lished under  the  national  laws.  The  "restricted  titles"  to  lands 
patented  to  allottees  under  some  of  the  treaties  differed  slightly  in 
character  from  the  land  titles  later  held  in  trust  by  the  United  States 
for  allottees  under  the  Indian  Homestead  Acts  and  the  1887  General 
Allotment  Act. 

The  "trust  relationship"  underwent  dramatic  transformation  with 
the  implementation  of  the  allotment  policies.  The  politically  redefined 
Indian  "wards"  were  thrust  into  a  veritable  "battered-child  syn- 
drome" under  the  "fatherly  care"  of  the  government.  Great  masses  of 
Indian  lands  were  lost  to  Indian  ownership.  Indians  were  simul- 
1  meously  designated  as  being  "incompetent"  and  "citizen  Indi- 
ans"— faced  for  the  first  time  with  the  application  of  state  and  local 
1  txatioii — coincident  to  a  scheduled  expiration  of  personal  and  prop- 
erty trust  status. 

The  trust  relationship  assumed  its  most  negative  forms  under  ap- 
plication of  the  allotment  policies,  which  were  to  continue  in  force 
until  enactment  of  the  1034  Indian  Reorganization  Act.  The  personal 
commitment  of  Indian  Commissioner  John  Collier,  supported  by  his 
executive  superiors  and  the  Wheeler-Howard  Congressional  hearings, 
pi-ovided  the  strongest  force  in  particularly  reversing  the  devastat- 
fif  r  i ffects  of  the  prior  policy. 
_  In  1932,  Collier  joined  in  sunport  of  the  Meriam  Report  eonclu- 
that  the  primary  need  of  the  time  was  to  "end  the  dissipation  of 
the  Indian  lands."  In  1933,  he  declared  the  policy  and  objectives  of 
the  Roosevelt  Administration  for  the  tribes  to  be:  "(1)  complete 
economic independence;  and  (2)  self-determination." 

Treaty-making  had  been  the  primary  means  of  affecting  policy  ob- 
jectives for  most  of  the  nineteenth  century.  The  first  authorizations 
for  Indian  removals  to  the  western  territories  had  been  secured  by 
treaty  more  than  a  decade  before  the  Administration  of  Andrew 
Jackson.  Self-governing  powers  were  maintained  with  several  of  the 
removed  tribes  in  greater  measure  than  had  been  practical  for  prior 
exercise  in  the  settled  states. 

Treaties  were  relied  upon  for  modifying  or  abrogating  prior  treaties 
with  a  particular  tribe  or  nation.  The  negotiation  records  of  the 
treaties  sometimes  reflected  substantial  differences  in  the  nature  of 
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promises  made  and  the  actual  provisions  contained  in  the  offe  d 
treaties  or  the  final  result. 

When  the  Congress  ended  the  recognition  of  tribes  us  ''independent 
nations  which  might  be  contracted  by  treaty.'*  in  1871,  it  maintained  in 
force  the  obligations  and  provisions  of  all  existing  Indian  treaties  then 
standing. 

The  major  final  Treaty  Commission  had  recommended  to  the  Con- 
gress in  1868  that  a  separate  Indian  Department  with  its  own  Secre- 
tary be  established  to  manage  the  nation's  Indian  problems  and  re- 
lations. That  recommendation  failed,  together  with  those  calling  for 
general  reform  of  the  1834  Indian  Trade  and  Intercourse  Act.  The 
Congress  did  continue  after  1871  to  seek  modifications  in  earlier 
treaties  by  method  of  ratified  Executive  Agreements,  partly  due  to 
the  Indian  consent  provisions  of  several  treaties.  Also.  Statehood 
Enabling  Acts  continued  to  exclude  Indian  Tribes  and  lands  from 
the  operation  of  state  laws  and  general  taxing  authority. 

The  plenary  power  of  the  Congress  over  Indian  Tribes  and  related 
matters,  including  the  question  of  treaty  abrogations,  began  deriving 
clearer  definition  from  the  courts  in  the  final  decades  of  the  ninete  h 
century  and  the  first  decade  of  the  twentieth.  The  st  l  engthened  powers 
of  Congress,  while  perhaps  never  doubted,  were  clarified  in  context 
with  the  protective  purposes  to  be  obtained  for  the  benefit  of  Indian 
people.  In  the  same  period,  the  nature  of  trust  responsibilities  re- 
ceived additional  judicial  readings,  while  the  reserved  rights  of 
Indians  to  water  and  other  resources  under  the  treaties  were  firmly 
upheld. 

The  Indian  Reorganization  Act.  as  amended,  preserved  the  pro- 
visions and  obligations  of  treaties  in  "continuous  effect"  with  respect 
to  both  tribes  which  voted  to  be  excluded  from  IRA  and  those  which 
chose  to  come  under  its  provisions.  General  legislation  affecting  several 
federal  agencies  and  programs  in  more  recent  times  were  often  to 
include  clauses  preserving  Indian  treaty  rights  against  modification 
or  impairment  by  the  operation  of  such  law. 

Of  the  pervasive  litigation  on  Indian  issues  in  the  twentieth  cen- 
tury, the  compensatory  claims  cases  brought  by  Indian  peoples  in 
the  Court  of  Claims  and  later  in  the  Indian  Claims  Commission  sup- 
plied crucial  implications  regarding  the  continuing  rights  or  resources 
yet  held,  or  now  lost,  to  the  tribes. 

The  effects  of  the  various  Termination  Acts  in  recent  times  continue 
to  have,  policy  implications  for  the  issue  of  trust  responsibilities,  as  the 
1924  Citizenship  Act  did  after  its  enactment.  Related  to  these  are 
the  policy  implications  of  terminating  "status  as  Indians."  and  the 
legal  importance  attached  to  the  protective  shield  of  Indian  ••non- 
competence"  in  the  present  era. 
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This  Section  presents  a  general  history  of  the  origins  and 
application  of  Federal-Indian  Law,  from  the  point  of  its  in- 
ternational and  European,  or  colonial,  roots.  The  basic  state 
of  the  law  relating  to  Indians  at  the  time  of  American  Inde- 
pendence, and  as  determined  in  the  early  judicial  decisions,  as 
well  as  at  points  of  national  expansion  into  the  Spanish, 
French,  Mexican,  and  Russian  territories,  is  shown. 

Earlier  we  stated:  "It  is  the  status  and  character  of  Indian  lands 
which  forms  a  unique  relationship  between  the  people  and  government 
of  the  United  States  on  the  one  hand,  and  the  Indian  tribes  and  people 
on  the  other.  But  equally  important  to  the  establishment  and  mainte- 
nance of  that  unique  relationship  and  its  character  are  the  attributes  of 
Indian  people  themselves,  their  cultural  and  political  existence  as  self- 
governing  societies,  and  the  evolvement  of  the  Indian  heritage  and 
History.  And,  we  might  have  added,  it  is  a  matter  of  law.  Yet  little 
meaning  is  given  to  the  statements  when  standing  alone. 

In  early  America  and  the  early  United  States,  frequent  reference 
was  made  to  the  "law  of  nature"  and  the  "law  of  nations"  when  trying 
to  define  or  determine  the  nature  of  relationships  to  Indian  people,  or 
when  attempting  to  delineate  the  extent  of  Indian  and  non-Indian 
rights.  Such  men  as  Thomas  Jefferson,  George  Washington,  Benjamin 
Franklin,  and  William  Penn  also  spoke  or  wrote  of  the  "moral  law'' 
a*  well — -and  in  the  same  context.  Other  forms  of  law  were,  or  were  to 
become,  involved  also.  The  "common  law,"  "provincial  and  colonial 
law,"  "constitutional  law,"  "municipal  law,"  and  "treaty  law,"  have 
each  operated  to  control  or  influence  the  actions  and  rights  of  men  and 
nations  in  the  development  of  Federal-Indian  relations.  Even  the 
"Law  of  the  Scriptures"  has  been  cited  as  authority,  or  as  the  then 
existing  and  enforceable  law,  for  governing  Indian  relations  in  the 
past. 

During  the  1976  Bicentennial  Celebration,  a  number  of  Indians  from 
tribes  throughout  the  United  States  came  to  Washington,  B.C..  in 
July  to  propose  substantial  changes  in  national  policies  toward  Indian 
people,  including  an  abolition  of  the  Bureau  of  Indian  Affairs  and 
establishment  of  a  national  government  for  Indian  communities.  In 
exercise  of  their  First  Amendment  rights  under  the  U.S.  Constitution, 
they  secured  a  seven-day  parade  permit  from  the  municipal  govern- 
ment of  the  city  and  held  a  demonstration  in  front  of  the  White  House 
from  July  3  through  July  9,  peaceably  petitioning  the  government  and 
American  people  for  a  response  to  their  concerns.  Their  claims  of 
rights  under  treaties,  and  to  self-government  under  long  established 
concepts  of  sovereignty,  all  were  part  of  an  inter-mix  of  law  that  came 
into  play  m  a  single  situation— which  is  common  in  the  field  of  Indian 
a  It  airs. 
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Importantly,  the  "Indian  Trail  of  Self-Determination"  also  had 
among  its  participants  in  their  quest  respected  medicine  men  and  spir- 
itual leaders.  Their  actions  were  guided  through  prayers  and  medita- 
tion and  ceremonies.  They  were  from  the  sizeable  segment  of  the  In- 
dian population  who  regard  themselves  as  traditionalists,  and  from 
that  portion  which  can  unquestioningly  believe  in.  or  live  by,  the  "im- 
mutable law  of  the  Pipe."  or  the  Sacred  Calf  Pipe.  In  their  company, 
they  also  had  a  medicine  man  sent  by  his  tribal  people  in  Kansas  to 
lend  his  strengths  to  their  efforts,  he  haying  the  purity  and  power  to 
call  in  the  thunder  and  lightning.  The  thunderstorms  which  came  dur- 
ing their  ceremonies  in  front  of  the  White  House  were  in  conflict  with 
broadcast  weather  forecasts  on  the  first  days.  They  were  not  so  severe 
as  to  "put  out  the  candles  on  America's  Bicentennial  birthday  cake." 
but  they  an1  part  of  the  world  of  Indian  living  that  maintains  a  belief 
for  many  in  these  "immutable,  spiritual  laws"  of  various  native  reli- 
gions, varied  as  they  are. 

One  point  of  the  preceding  example  is  that  the  formula!  ion  of  future 
policy  recommendations  must  rely  as  much  on  a  respect  for  the  people 
affected  bv  the  policies  as  it  might  rely  upon  the  abstract  principles 
evolving  from  an  examination  and  statement  of  the  past  and  existing 
law  of  the  United  States.  And.  while  it  also  speaks  to  the  diversity  of 
experience  and  culture-  among  Indian  people,  modern  and  ancient,  it 
also  demonstrates  that  any  statement  either  about  Indian  societies,  or 
on  the  law  and  legal  theory  or  history,  necessarily  shall  be  woefully 
incomplete.  Additionally,  much  which  may  generally  be  thought  of  as 
past,  may,  in  fact,  be  present'. 

The  late  Felix  Cohen,  a  leading  authority  on  Indian  law.  persua- 
sively argued  that  the  general  origin-  and  form  of  the  relationships 
between  the  United  States  and  Indian  tribes  had  their  genesis  in  the 
waitings  and  influence  of  "Spanish  theological  jurists  of  the  sixteenth 
and  seventeenth  centuries."  Chief  among  these  theologians  was  Fran- 
cisco de  Vitoria.  Cohen  writes: 

In  the  first  plate,  we  must  recognze  that  our  Indian  law  originated,  and  ran 
still  he  most  clearly  grasped,  as  a  branch  of  international  law,  and  that  in  the 
field  of  international  law  the  basic  concepts  of  modern  doctrine  were  all  ham- 
mered out  by  the  Spanish  theological  jurists.  It  was  Vitoria  that  the  Seventh 
Pan-American  Conference,  on  December  23.  1933,  acclaimed  as  the  man  who 
"established  the  founndations  of  modern  international  law." 

However.  Cohen  notes  that  "Vitoria  himself  is  not  directly  cited 
in  any  of  the  early  opinions  of  the  United  States  Supreme  Court" 
and  that  "these  opinions  frequently  refer  to  statements  by  Grotius 
and  Vattel  that  are  either  copied  or  adapted  from  the  words  of 
Vitoria."  Cohen  adds : 

It  is  thus  clear  that  the  tradition  of  legal  teaching  carried  Vitoria's  theories 
on  Indian  rights  to  the  judges  and  attorneys  who  formulated  our  legal  doctrine 
in  this  field.  They  remained  free,  of  course,  to  reject  Vitoria's  theories,  hut  they 
could  not  be  ignorant  of  the  idea  that  Indian  tribes  were  dependent  nations, 
possessed  of  certain  rights  of  sovereignty  and  property,  yet  requiring  special 
governmental  protection.  This  history  of  American  legal  doctrine  reveals  that 
no  intellectually  satisfying  substitute  for  this  basic  theory  of  Indian  relations 
has  ever  been  developed. 

The  Cohen  view  itself  is  somewhat  less  than  satisfactory.  There 
were  distinctive  differences  between  the  Spanish  and  English  laws 
relating  to  relations  with  Indian  tribes,  and  with  respect  to  the  reeog- 
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nition  of  the  Indian  rights.  The  crucially  decisive  influence  of  the 
Spanish  law  and  history  was  not  fully  effected  until  after  the  various 
treaties  with  Mexico  in  the  mid-Nineteenth  Century  and  the  acquisi- 
tion of  territories  in  the  Southwest.  Vattel's  "Law  of  Nations,'  cited 
most  often  by  the  Supreme  Court  and  also  in  the  discussion  of  public 
policy  decisions  by  leaders  of  the  young  United  States  immediately 
after  its  founding,  reflected  a  strong  anti-Spanish  and  anti-Catholic 
bias  that  sometimes  disclaimed  positive  influence  from  either  source. 
In  fact,  Vattel  credits  the  enlightened  views  of  English  statesmen 
and  scholars,  or  philosophers  on  the  legal  rights  and  liberties  of  man- 
kind, as  being  the  major  influence  on  his  treatise— apart  from  its  his- 
torical study  of  law— and  as  providing  the  best  promise  for  the  future 
at  the  time  of  completing  his  work  in  17G0. 

Any  attempts  to  lay  the  origins  or  development  of  national  Indian 
law  and  relationships  to  any  single  European  source  would  doubt- 
lessly prove  unworkable  and  invalid.  It  would  ignore  the  developments 
in  social,  legal  and  political  theory  in  the  two  centuries  preceding 
1776,  and  disregard  much  of  what  has  happened  since  then.  The  sev- 
eral European  nations  did  accede  to  some  common  rules  and  similar 
practices,  and  postulated  some  diverse  theories  which  were  not  mu- 
tually exclusive  in  their  influences  upon  one  another  of  the  nations. 
All  had  their  impacts  upon  what  was  to  happen  to  Indian  people  in. 
America,  but  in  degrees  that  need  not  be  quantified  in  this  report. 

Cohen,  as  have  other  writers,  attributes  the  beginnings  of  the  trust 
relationship  in  form,  or  guardianship,  to  the  first  quarter  of  the  Six- 
teenth Century  with  the  Spanish  imposition  of  the  "encomienda"  sys- 
tem, "by  which  Indians  as  well  as  their  lands  were  placed  in  the 
hands  of  Spanish  conquerors."  The  most  readable  modern  account  of 
this  period  can  be  found  in  Wilcomb  E.  Washburn's  Red  Man's 
Land — White  Man's  Law.  published  in  1971.  The  Washburn  selections 
demonstrate  that  the  various  theories  were  often  internally  incon- 
sistent ;  that  the  intensity  of  State,  Church,  and  private  debates  mod- 
erated against  the  development  of  what  might  have  been  called  "estab- 
lished law."  Although  the  subsequent  "Law  of  the  Indies"  did  reach 
that  plane,  the  early  Spanish  law  and  Catholic  doctrine  was  subject 
to  radical  revision  with  each  change  of  the  Pope. 

Thus,  in  1537,  we  can  find  the  papal  Bull  Sublimis  Deus  granted  by 
Pope  Paul  III,  stating  in  part : 

We  define  and  declare  by  these  letters,  or  by  any  translation  thereof  signed 
by  any  notary  public  that,  notwithstanding  whatever  may  have  been  or  may 
be  said  to  the  contrary,  the  said  Indians  and  all  other  people  who  may  later  be 
discovered  by  Christians,  are  by  no  means  to  be  deprived  of  their  liberty  or 
the  possession  their  property,  even  though  they  be  outside  the  faith  of  Jesus 
Christ ;  and  that  they  may  and  should,  freely  and  legitimately,  enjoy  their 
liberty  and  the  possession  of  their  property ;  nor  should  they  be  in  any  way 
enslaved ;  should  the  contrary  happen,  it  shall  be  null  and  of  no  effect. 

Emperor  Charles,  it  seems,  ordered  the  confiscation  of  the  Papal 
Bull  and  the  destruction  of  all  copies  reaching  the  New  World.  The 
petitioner  who  had  secured  its  issuance  from  the  Pope  was  promptly 
imprisoned.  Eight  years  previously,  the  papal  predecessor  Pope 
Clement  VI  had  implored  the  same  Emperor,  Charles  V,  to  maintain 
the  operative  policy.  He  suggested : 

TVe  trust  that,  as  long  as  you  are  on  earth,  you  will  compel  and  with  all  zeal 
cause  the  barbarian  nations  to  come  to  the  knowledge  of  God,  the  maker  and 
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founder  of  all  things,  not  only  by  edicts  and  admonitions,  bn1  also  by  force  and 
arms,  if  needful,  in  order  that  their  souls  may  partake  of  the  heavenly  kingdom. 

An  imaginative  lawyer  might  construe  this  1529  edict  as  evidencing 
clear  recognition  of  Indians'  sovereignty  and  standing  as  nations  from 
the  mere  use  of  the  word  "nations."  Felix  Cohen  did  cite  the  1537 
decree  in  his  article,  "Spanish  Origin  of  Indian  Rights,"  to  suggest 
a  relationship  between  it  and  the  1787  Northwest  Ordinance  of  the 
U.S.  Congress  of  the  Confederation,  which  reads : 

The  utmost  good  faith  shall  always  be  observed  towards  the  Indians;  their 
lands  and  property  shall  never  be  taken  from  them  without  their  consent ;  and 
in  their  property,  rights,  and  liberty  they  shall  never  be  invaded  or  disturbed, 
unless  in  just  and  lawful  wars  authorized  by  the  Congress;  but  laws  founded 
in  justice  and  humanity  shall,  from  time  to  time,  be  made,  for  preventing  wrongs 
being  done  to  them,  and  for  preserving  peace  and  friendship  with  them. 

Stating  that  the  Northwest  Ordinance  is  the  "first  important  law 
of  the  United  States  on  Indian  relations,"  Cohen  remarks  that  the 
"declaration  of  human  rights"  issued  by  Pope  Paul  III  is  repeated 
"almost  word  for  word"  in  the  latter  American  document. 

The  caution  that  Cohen  expresses  in  the  same  article  is  important 
to  keep  in  mind.  He  states : 

Many  other  instances  might  be  cited  of  specific  laws  exemplifying  the  respon- 
sibility of  the  Crown  for  the  protection  of  Indian  rights.  In  Spanish  jurisprud- 
ence, however,  as  in  our  own,  there  was  always  danger  that  a  concept  of  speci  :1 
responsibility  for  the  protection  of  Indian  rights  might  come  to  be  transformed 
into  a  justification  for  the  exploitation  of  Indians  and  the  confiscation  of  their 
property.  The  institution  of  guardianship  (encomienda)  is  Hispanic  America, 
like  the  old  "reservation  system"  in  the  United  States,  show  how  easily  this 
transition  may  take  place. 

The  Spanish  law  and  Catholic  doctrines  do  have  fundamental  im- 
portance to  the  questions  of  Indian  Affairs,  as  do  the  laws  of  certain 
other  foreign  nations,  partly  because  of  their  past  presence  in  terri- 
tories which  ultimately  were  to  become  part  of  the  Ignited  States: 
partly  because  their  prior  lavs  have  relevance  to  rights  succeeding 
their  departure  or  land  cessions  to  other  nations;  and  because  of  the 
provisions  of  treaties  between  the  various  nations  affecting  the  rights 
of  Indian  people.  A  brief  review  of  the  major  transactions  between 
European  nations  themselves,  and  with  the  United  States  demon- 
strates the  relevance. 

The  Louisiana  Purchase  from  France  in  1803  is  one  example.  France 
had  based  its  claims  to  the  region  between  the  Carolinas  on  the  East 
and  Old  and  New  Mexico  to  the  West  by  "right  of  discovery'  in  the 
explorations  in  1541  by  De  Soto,  and  Father  Marquette's  travels  on 
the  Mississippi  River  in  1673.  In  1680,  La  Salle  claimed  title  to  the 
area  in  the  name  of  King  Louis  XIV.  on  "point  of  taking  possession" 
of  portions  for  settlement.  In  1712,  and  again  in  1717,  the  lands  were 
granted  by  King  Louis  through  charter  to  individuals  and  to  com- 
panies for  establishment  of  a  trade  colony,  anticipating  "a  consider- 
able commerce."  When  France  ceded  Louisiana  to  Spain  in  1763,  it  was 
stipulated  in  the  Versaille  treaty  "that  the  inhabitants  be  preserved 
and  maintained  in  their  possessions." 

By  another  secret  treaty  in  1800.  Spain  had  ceded  the  larger  portion 
of  the  Louisiana  territory  or  province  back  to  France.  This  had 
followed  a  treaty  of  commerce  between  Spain  and  the  United  States 
allowing  U.S.  citizens  trade  and  travel  rights  on  the  Mississippi  River 
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and  at  New  Orleans.  When  France  ceded  Louisiana  to  the  United 
States  on  April  30,  1803,  Article  6  of  the  Treaty  between  the  two 
nations  required  that : 

Art.  VI:  The  United  States  promise  to  execute  such  treaties  and  articles  as 
may  have  been  agreed  between  Spain  and  the  tribes  and  nations  of  Indians, 
until,  by  mutual  consent  of  the  United  States  and  the  said  tribes  or  nations, 
other  siutable  articles  shall  have  been  agreed  upon. 

The  Louisiana  Territory,  of  course,  extended  to  the  Pacific  Coast 
and  Ocean.  On  taking  possession  of  the  region  and  extending  the 
government  of  the  United  States  over  its  domain,  a  proclamation  was 
issued  on  December  20, 1803,  declaring : 

I  do  hereby  exhort  and  enjoin  all  the  inhabitants,  and  other  persons  within 
the  said  province,  to  be  faithful  and  true  in  their  allegiance  to  the  United  States, 
and  obedient  to  the  laws  and  authorities  of  the  same,  under  full  assurance  that 
their  just  rights  will  be  under  the  guardianship  of  the  United  States,  and  will 
be  maintained  from  all  force  or  violence  from  without  or  within. 

An  identical  proclamation  was  issued  on  July  17,  1821,  in  behalf  of 
the  United  States  by  General  Andrew  Jackson  after  the  nation  had 
secured  dominion  and  possession  of  Florida  from  Spain  by  a  treaty 
of  cession  earlier  that  year.  Treaty  commissioners  authorized  to  make 
treaties  with  Florida  Indians  were  instructed  to  follow  the  forms  of 
existing  Indian  treaties. 

An  1831  Treaty  of  Amity,  Commerce,  and  Navigation  with  the 
United  Mexican  States,  or  Mexico,  reflects  the  different  status  ac- 
corded Indian  people  in  the  respective  nations.  In  the  United  States 
English  text  of  the  treaty,  Article  3  states : 

It  is  likewise  agreed  that  the  two  contracting  parties  shall,  by  all  the  means 
in  their  power,  maintain  peace  and  harmony  among  the  several  Indian  nations 
who  inhabit  the  lands  adjacent  to  the  lines  and  rivers  which  form  the  bound- 
aries of  the  two  countries ;  and  the  better  to  attain  this  object,  both  parties  bind 
themselves  expressly  to  restrain,  by  force,  all  hostilities  and  incurisions  on  the 
part  of  the  Indian  nations  living  within  their  respective  boundaries :  so  that 
the  United  States  of  America  will  not  suffer  their  Indians  to  attack  the  citizens 
of  the  United  Mexican  States,  nor  the  Indians  inhabiting  their  territory:  nor 
will  the  United  Mexican  States  permit  the  Indians  residing  in  their  territories 
to  commit  hostilities  against  the  citizens  of  the  United  States  of  America,  nor 
against  the  Indians  residing  within  the  limits  of  the  United  States,  in  anv 
manner  whatever. 

The  Spanish  text  reads  with  deliberate  distinction : 

Se  ha.  convenido  igualmente  que  las  dos  partes  contratantes  procuraran  por 
totlos  los  medios  posibles,  mantener  la  paz  y  buena  armonia  entre  las  cUversas 
tribus  de  Indios  que  habitan  los  terranos  adyacentes  a  las  lineas  y  rtos  que  for- 
man  los  limites  do  los  dos  paises ;  y  para  conseguir  mejor  este  fin  se  obligan 
espre^amente  ambas  partes  a  reprimir  con  la  fuerza  todo  genero  de  hostilidades 
e  iiuurciones  de  parte  de  las  tribus  Indias  que  habitan  dentro  de  sus  respectivos 
limites. 

In  other  articles  of  the  treaty  where  reference  is  made  to  the  nations 
of  Mexico  and  the  United  States,  the  Spanish  text  reads  "nation,"  or 
nation,  and  "naeiones''  or  nations. 

A  similar  provision  is  contained  in  Article  11  of  the  1848  Treaty 
of  Guadalupe  Hidalgo  relating  to  Indian  hostilities,  except  that  both 
Spanish  and  English  texts  refer  to  "savage  tribes"  or  "tribus  salvages." 
It  was  added  that  "finally,  the  sacredness  of  this  obligation  shall  never 
be  lost  sight  of  by  the  said  government  when  providing  for  the  removal 
of  the  Indians  from  any  portion  of  the  said  territories,  or  for  its  being* 


92 


settled  by  citizens  of  the  United  States;  but  on  the  contrary,  special 
care  shall  then  be  taken  not  to  place  its  Indian  occupants  under  the 
necessity  of  seeking  new  homes  *  *  *."  These  articles  in  both  the  1831 
and  1848  treaties  were  abrogated  by  the  second  article  of  the  Treaty 
with  Mexico  of  June  30,  1854,  or  the  so-called  Gadsden  Purchase 
Treaty  concluded  in  1853. 

The  Guadalupe  Hidalgo  and  Gadsden  Treaties  secured  national 
rights  to  the  entire  States  of  California,  Nevada,  Utah,  Arizona,  and 
New  Mexico,  as  well  as  portions  of  Colorado  and  Wyoming.  The 
earlier  treaty  in  1848  provided  that  "in  the  said  territories,  property 
of  every  kind,  now  belonging  to  Mexicans  not  established  there,  shall 
be  inviolably  respected,"  and  that  those  people  in  the  territories  "shall 
be  maintained  and  protected  in  the  free  enjoyment  of  their  liberty  and 
property,  and  secured  in  the  free  exercise  of  their  religion  without 
restriction."  The  Gadsden  Treaty  incorporated  the  provisions  by 
reference,  as  if  "again  recited  and  set  forth." 

The  U.S.  Senate  ratified  the  Treaty  of  Guadalupe  Hidalgo  only 
after  amending  it  and  striking  one  article.  A  protocol  was  then  signed 
between  the  United  States  and  Mexico  accepting  the  modifications, 
and  explaining  the  understanding  which  was  to  carry  with  the  treaty 
and  its  provisions.  It  stated : 

1st.  The  American  Government  by  suppressing  the  IXth  article  of  the  treaty 
of  Guadalupe  Hidalgo  and  substituting  the  Hid  article  of  the  treaty  of  Louisiana, 
did  not  intend  to  diminish  in  any  way  what  was  agreed  upon  by  the  aforesaid 
article  IXth  in  favor  of  the  inhabitants  of  the  territories  ceded  by  Mexico.  In 
consequence  all  the  privileges  and  guarantees,  civil,  political,  and  religious,  which 
would  have  been  possessed  by  the  inhabitants  of  the  ceded  territories,  if  the 
IXth  article  of  the  treaty  had  been  retained,  will  be  enjoyed  by  them,  without 
any  difference,  under  the  article  which  has  been  substituted. 

2d.  The  American  Government  by  suppressing  the  Xth  article  of  the  treaty 
of  Guadalupe  did  not  in  any  way  intend  to  annul  the  grants  of  lands  made  by 
Mexico  in  the  ceded  territories.  These  grants,  notwithstanding  the  suppression 
of  the  article  of  the  treaty,  preserve  the  legal  value  which  they  may  possess,  and 
the  grantees  may  cause  their  legitimate  titles  to  be  acknowledged  before  the 
American  tribunals. 

Conformably  to  the  law  of  the  United  States,  legitimate  titles  to  every  descrip- 
tion of  property,  personal  and  real,  existing  in  the  ceded  territories  are  those 
which  were  legitimate  titles  under  the  Mexican  law  in  California  and  New  Mexico 
up  to  the  13th  of  May,  1846,  and  in  Texas  up  to  the  2d  March,  1836. 

Before  relating  the  nature  of  the  Mexican  law  and  the  rights  recog- 
nized to  the  Indian  tribes  under  it,  a  brief  statement  relating  to 
Alaskan  Natives  will  dispose  of  that  subject.  Russia  claimed  that 
territory  by  the  doctrine  of  discovery  and  the  1733  travels  of  Captain 
Behring,  whose  explorations  were  conducted  in  the  name  of  Empress 
Ann.  An  American  treaty  with  Emperor  Nicholas  in  1824  placed  the 
boundary  between  the  United  States  and  the  Russian  Alaskan  Terri- 
tory at  the  parallel  of  54°40'.  Great  Britain's  claims  to  prior  discovery 
in  1790,  when  both  Captains  Gray  for  the  United  States  and  Vancouver 
for  Britain  explored  the  Pacific  Coast  and  claimed  the  sovereignty 
over  territories  in  behalf  of  the  respective  nations,  was  acknowledged 
by  the  treaty  of  June  15,  1846,  when  the  parallel  49°  north  latitude 
became  the  boundary  between  the  United  States  and  British  North 
America,  or  Canada. 

By  the  Treaty  of  Cession  and  Purchase  for  Alaska  of  March  30, 
1867,  the  "inhabitants  of  the  ceded  territory"  were  to  be  "maintained 
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and  protected  in  the  free  enjoyment  of  their  liberty,  property,  and 
religion."  Also,  it  was  provided  that:  "The  uncivilized  tribes  will  be 
subject  to  such  laws  and  regulations  as  the  United  States  may  from 
time  to  time  adopt  in  regard  to  aboriginal  tribes  of  that  country."  In 
tho  territorial  and  statehood  acts  for  Alaska,  the  Alaskan  Natives' 
political  and  property  rights  again  were  reaffirmed,  and  the  State 
followed  the  pattern  of  other  States  in  absolutely  disclaiming  sover- 
eignty and  jurisdiction  over  the  Native  peoples'  lands  and  rights. 
However,  it  was  not  until  enactment  of  the  1971  Alaskan  Natives  Land 
Claims  Settlement  Act  that  the  aboriginal  land  rights  questions  were 
resolved  by  the  establishment  of  mechanics  to  secure  ownership  to 
specific  tracts  under  a  process  of  selecting  40  million  acres  of  their 
territory  to  "own." 

By  the  time  of  the  Alaskan  Purchase  in  1867,  the  questions  of 
aboriginal  rights,  and  the  issues  of  the  duties  of  national  guardian- 
ship and  trusteeship  for  native  populations,  had  become  the  subject 
of  several  international  conferences  and  treaty  conventions.  Few 
nations  were  willing  to  commit  themselves  to  the  standards  proposed 
for  the  international  treaties  and  a  generalized  rule  of  law.  Also, 
Congress  was  then  reviewing  the  U.S.  national  Indian  policy.  As  part 
of  this,  an  inquiry  into  the  claimed  successes  in  the  Canadian  Indian 
policy  was  concluded.  The  practice  of  treaty  making  with  the  Indian 
nations  had  long  been  abandoned  there.  That  study  contributed  to  the 
various  forces  working  for  the  end  of  treaty-making  in  the  United 
States. 

Alaskan  Natives  did  not  become  involved  in  treaty-making  processes 
with  the  United  States  primarily  because  of  the  undebated  proviso 
in  the  1871  Indian  Appropriations  Act  which,  attached  as  a  rider  to 
the  bill  in  the  House,  simply  declared : 

Xo  Indian  nation  or  tribe  within  the  territory  of  the  United  States  shall  be 
acknowledged  or  recognized  as  an  independent  nation,  tribe,  or  power  with  whom 
the  United  States  may  contract  by  treaty ;  but  no  obligation  of  any  treaty  law- 
fully made  and  ratified  with  any  such  Indian  nation  or  tribe  prior  to  March  3, 
1871,  shall  be  hereby  invalidated  or  impaired. 

While  this  act  ended  the  public  treaty-making  process  with  Indian 
tribes,  a  number  of  Executive  Agreements  were  subsequently  con- 
cluded with  various  tribes  under  the  general  treaty-making  powers  of 
the  Government.  Although  ratified  by  both  Houses  of  Congress  gen- 
erally, these  were  in  the  character  of  treaties. 

While  it  is  often  claimed  that  the  end  came  to  Indian  treaty-making 
because  of  the  pervasive  jealousy  within  the  House  of  Representatives 
oyer  the  powers  of  the  Senate  in  such  matters,  the  charge  is  generally 
given  too  much  weight.  In  that  period,  the  calls  for  eliminating 
treaties  from  the  relations  with  Indian  tribes  came  from  many  quart- 
ers, including  people  recognized  to  be  the  strongest  advocates  of  pro- 
tection for  Indian  sovereign  political  and  property  rights.  The  abuses 
in  the  treaty  processes  for  divesting  Indians  of  large  land  bases  were 
becoming  more  frequent.  The  public  consciences  were  as  outraged  as 
any  persons  of  power  in  the  U.S.  House. 

One  notable  abuse  was  attempted  in  an  1868  Treaty  with  the  Osage, 
whereby  eight  million  acres  of  Indian  land  were  to  be  conveyed  di- 
rectly to  the  ownership  of  railroad  companies.  The  following  from  the 
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House  debate  of  June  18,  18G8,  reveals  the  nature  of  the  justified 
reaction : 

This  is  one  of  the  most  remarkable  transactions  that  has  ever  occurred  in  the 
whole  history  of  this  Government,  one  which,  in  my  judgment,  demands  the 
earnest,  serious  consideration  of  this  House.  It  is  neither  more  nor  less  than  the 
transfer  of  eight  million  acres  of  land — into  the  hands  of  a  railroad  company,  to 
be  subjected  to  their  supreme  and  unlimited  control.  This  most  remarkable 
treaty — was  so  framed  several  months  before  it  was  sent  to  the  Indian  country 
by  the  commission  appointed  by  the  President;  in  fact,  is  was  not  made  by  the 
commission  at  all,  but  by  the  parties  in  interest,  who  design  to  absorb  eight 
million  acres  of  land  which  properly  belong  to  the  public  domain  of  the  United 
States. 

The  committee,  as  I  understand,  do  not  undertake  to  decide  the  question 
whether  the  Indians  have  a  possessory  right  to  the  land  or  a  right  in  fee- 
simple.  But  it  is  conceded  on  all  hands  that  they  cannot  alienate  the  land,  what- 
ever title  they  may  have  to  it,  except  to  he  United  States.  That  is  the  stipulation. 
The  question  now  is  whether  a  few  worthless  Indians  may  be  brought  to  Wash- 
ington or  some  men  not  much  more  deserving  sent  out  there  to  treat  with  them, 
and  a  treaty  may  be  made  with  them  in  this  way,  by  which  the  United  States 
are  made  to  consent  to  the  alienation  of  this  land  to  a  body  of  speculators  that 
may  happen  to  fall  in  with  the  Indians  and  get  control  of  their  agent.  The 
question  now  is,  will  the  House  consent  that  the  control  over  this  vast  domain 
shall,  under  a  wrong  interpretation  of  the  treaty-making  power,  be  confined  to 
the  hands  of  a  few  men,  who  have  in  the  first  place  got  the  consent  of  the  Indian 
department  and  of  the  President,  then  the  consent  of  a  committee  of  the  Senate, 
and  last,  the  consent  of  the  Senate  itself.  Shall  this  land  belong  to  the  nation 
or  to  these  men? 

Influential  personages  in  the  Protestant  churches ;  Commissioner  of 
Indian  Affairs  Ely  S.  Parker;  the  Board  of  Indian  Commissioners; 
and  a  host  of  public  officials  and  military  officers  urged  an  end  to  the 
treaty-making  system.  President  Grant  remarked  on  the  "history  of 
those  treaties,  and  the  consequences  of  non-compliance  by  the  govern- 
ment" in  transmitting  messages  to  the  Congress  expressing  the  vari- 
ous sentiments  on  both  sides  of  the  question.  In  sum,  a  consensus  had 
been  reached  by  1871  to  end  treaty-making.  Few  people  were  willing 
to  defend  the  mockery  and  fraud  which  the  treaties  had  become; 
agents  and  military  officers  wrote  from  the  Indian  country  that  they 
were  "ashamed  longer  to  appear  in  the  presence  of  the  Chiefs  of  the 
different  tribes  of  the  Sioux;"  and  others  resigned  themselves  to  treat- 
ing with  the  tribes  on  some  other  basis,  noting  that  the  "failures  to 
fulfill  the  stipulations  of  the  treaties  dishonors  the  spirit  and  name 
of  the  nation,  as  much  as  it  has  injured  the  Indians." 

The  termination  of  Indian  treaty-making  did  not,  of  course,  leave 
treaties,  already  in  existence,  unbreached.  The  1868  Sioux  Treaty  of 
Fort  Laramie  was  to  be  constantly  subverted  and  broken.  After  the 
1875  Annual  Report  of  the  Indian  Commissioner  reported  that  the 
Sioux  could  not  "survive  a  season  without  rations"  in  their  confined 
spaces  away  from  the  buffalo  herds,  the  Congress  directed  in  the  1876 
appropriations  act  that  rations  should  be  withheld  unless  the  Sioux 
Nation  might  agree  to  a  surrender  and  cession  of  the  Black  Hills  to 
the  United  States.  The  1868  Treaty  required  the  signed  agreement  of 
75  percent  of  the  Sioux  males  over  the  age  of  eighteen  to  effect  consent 
for  any  additional  land  cessions.  Although  less  than  ten  percent  of 
the  required  signatures  were  secured,  the  United  States  claimed  agree- 
ment to  the  cession  by  an  Agreement  declared  in  February  1877.  As 
one  writer  reports: 
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The  Black  Hills  were  another  symbol  of  failure  after  1876.  Indignant  Sioux, 
five  times  removed  from  lands  five  times  promised  forever,  asked  that  their 
people  be  placed  on  wheels  so  the  white  man  could  push  them  around  more 
easily.  The  peace  commissioners  blushed  and  averted  their  eyes:  "admiration 
would  have  kept  us  silent  had  not  shame  and  humiliation  done  so. 

The  comments  of  the  Commissioner  of  Indian  Affairs,  in  the  1872 
Annual  Report,  discussed  the  matter  of  treaty  relations  and  raised 
questions  arising  with  the  end  of  treaty  making.  Yet,  some  of  the  ques- 
tions have  never  been  answered  satisfactorily.  lie  reported : 

Such  being  the  right  of  the  Indians  to  the  soil,  the  United  States  for  more 
than  eighty-five  years  pursued  a  uniform  course  of  extinguishing  the  Indian 
title  only  with  the  consent  of  those  Indian  tribes  which  were  recognized  as  having 
claim  by  reason  of  occupancy ;  such  consent  being  expressed  in  treaties,  to  the 
formation  of  which  both  parties  approached  as  having  equal  rights  of  initiative, 
and  equal  rights  in  negotiation.  These  treaties  were  made  from  time  to  time 
I  not  less  than  372  being  embraced  in  the  General  Statutes  of  the  United  States) 
as  the  pressure  of  white  settlement  or  the  fear  or  the  experience  of  Indian  hos- 
tilities made  the  demand  for  the  removal  of  one  tribe  after  another  urgent  im- 
perative. Except  only  in  the  case  of  the  Indians  in  Minnesota,  after  the  outbreak 
of  1862,  the  United  States  Government  has  never  extinguished  an  Indian  title 
as  by  right  of  conquest;  and  in  this  latter  case  the  Government  provided  the 
Indians  another  reservation,  besides  giving  them  the  proceeds  of  the  sales  of 
the  lands  vacated  by  them  in  Minnesota.  So  scrupulously  up  to  that  time  had  the 
right  of  the  Indians  to  the  soil  been  respected,  at  least  in  form.  It  is  not  to  be 
denied  that  wrong  was  often  done  in  fact  to  tribes  in  the  negotiation  of  treaties 
of  cession.  The  Indians  were  not  infrequently  overborne  or  deceived  by  the 
agents  of  the  Government  in  these  transactions ;  sometimes,  too  unquestionably, 
powerful  tribes  were  permitted  to  cede  lands  to  which  weaker  tribes  had  a 
better  claim,  but,  formally,  at  least  the  United  States  accepted  the  cession 
successively  of  all  lands  to  which  Indian  tribes  could  show  color  of  title,  which 
are  embraced  in  the  limits  of  any  of  the  present  States  of  the  Union,  except 
California  and  Nevada.  Up  to  1868,  moreover,  the  greater  portion  of  the  lands 
embraced  within  the  present  Territories  of  the  United  States,  to  which  Indians 
could  establish  a  reasonable  claim  on  account  of  occupancy,  had  also  been  ceded 
to  the  United  States  in  treaties  formally  complete  and  ratified  by  the  Senate. 

This  action  of  Congress  (terminating  the  process  of  making  treaties  with 
Indian  tribes)  does,  however,  present  questions  of  considerable  interest  and  of 
much  difficulty,  viz :  What  is  to  become  of  the  rights  of  the  Indians  to  the  soil 
over  portions  of  territory  which  had  not  been  covered  by  treaties  at  the  time 
Congress  put  an  end  to  the  treaty  system?  What  substitute  is  to  be  provided 
for  that  system,  with  all  its  absurdities  and  abuses?  How  are  Indians,  never 
yet  treated  with,  but  having  every  way  as  good  and  complete  rights  to  portions 
of  our  territory  as  had  the  Cherokees,  Creeks,  Choctaws,  and  Chickasaws,  for 
instance,  to  the  soil  of  Georgia,  Alabama,  and  Mississippi,  to  establish  their 
rights?  How  is  the  Government  to  proceed  to  secure  their  relinquishment  of 
their  lands,  or  to  determine  the  amount  of  compensation  which  should  be  paid 
therefor?  Confiscation,  of  course,  would  afford  a  very  easy  solution  for  all 
difficulties  of  title,  but  it  may  fairly  be  assumed  that  the  United  States  Govern- 
ment will  scarcely  be  disposed  to  proceed  so  summarily  in  the  face  of  the 
unbroken  practice  of  eighty-five  years,  witnessed  in  nearly  four  hundred  treaties 
solemnly  ratified  by  the  Senate,  not  to  speak  of  the  two  centuries  and  a  half  dur- 
ing which  the  principal  nations  of  Europe,  through  all  their  wars  and  conquests, 
gave  sanction  to  the  rights  of  the  aborigines." 

While  most  treaties  had  provided  for  allotting  reserved  lands  to 
individuals  and  families  in  the  various  tribes,  theallotment  policy  of 
the  government  did  not  have  general  application  until  after  the  end 
of  the  treaty-making  system.  In  the  1870s,  provisions  were  made  for 
allotting  Indians  by  homesteads  on  the  public  domain,  and  within 
established  Indian  reservations.  In  1883,  four  vears  before  the  enact- 
ment of  the  General  Allotment  Act,  the  Secretary  of  the  Interior 
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reported  to  the  government  that  widespread  opposition  to  allotments 
existed  among  the  tribes.  He  wrote : 

The  tenure  by  which  most  of  the  Indian  tribes  hold  their  land  is  very  un- 
satisfactory. In  a  few  cases  the  Indians  are  sufficiently  advanced  to  appreciate 
the  advantages  of  land  in  severalty,  but  the  great  mass  of  the  Indians  are 
not  only  not  ready  for  land  in  severalty,  but  violently  opposed  to  it,  and  in- 
capable of  taking  care  of  such  title  if  given  to  them.  A  title  in  severalty  to  or 
individual  ownership  of  land  is  unknown  in  Indian  polity,  and  they  cannot 
understand  why  one  man  should  have  a  claim  on  or  title  to  land  that  he  does 
not  occupy,  any  more  than  they  can  understand  how  one  man  can  become  the 
owner  of  more  air  than  he  needs.  They  do  not  cultivate  land  in  common,  but 
each  Indian  has  a  separate  patch  or  piece  of  ground  which  he  tills  year  after 
year  if  he  desires.  When  he  neglects  to  cultivate  it,  any  other  person  may  do  so. 
While  he  cannot  comprehend  individual  ownership,  he  does  know  what  title 
to  his  tribe  means.  He  has  been  accustomed  to  hear  the  claim  made  that  his 
tribe  owns  a  section  of  the  country.  The  invasion  by  one  tribe  of  the  region 
claimed  by  another  has  been  the  cause  of  innumerable  wars.  The  denial  of  owner- 
ship in  his  tribe  he  fully  understands,  and  whether  that  denial  comes  from 
a  hostile  tribe  or  from  one  of  his  own  number,  it  is,  in  his  opinion,  a  crime 
to  be  punished.  The  reservation  belongs  to  the  tribe  in  trust  for  all  the  members 
thereof  if  they  wish  to  occupy  it.  If  it  is  sold,  it  must  be  sold  for  all. 

I  renew  the  recommendation  that  I  made  on  the  subject  in  my  former  report: 
"To  the  end  that  the  Indians  may  be  secure  in  their  titles  and  have  assurance 
that  they  will  not  be  removed,  except  by  their  free  consent,  I  recommend  the 
passage  of  a  law  to  give  each  tribe  a  patent  for  the  land  the  Government  has 
guaranteed  to  it,  leaving  the  Indians  to  determine  the  question  of  allotment  for 
themselves." 

The  wisdom  of  the  report  and  recommendation  was  ignored.  Presi- 
dent Chester  Arthur  was  soon  to  declare  that  all  past  policies  for  the 
Indians  had  failed,  that  it  was  time  to  break  up  the  "tribal  life,"  to 
allot  the  Indian  reservation  lands,  and  to  sell  those  lands  surplus  to  the 
allotment  needs. 

Whereas  the  prior  "removal  policies"  had  been  premised  on  the 
assertion  that  Indians  should  be  segregated  from  the  general  society, 
the  allotment  policy  carried  an  assumption  that  Indian  people  could 
advance  once  the  Indians  were  isolated  from  the  influence,  and  segre- 
gated, from  one  another. 

COLONIAL  SOVEREIGNTIES  AND  TERRITORIAL  RIGHTS 

Similarly  to  the  Interior  Secretaries  statement  that  Indian  lands 
"belong  to  the  tribe  in  trust  for  all  the  members  thereof,"  one  of  the 
earliest  usages  of  the  term  "trustee"  in  colonial  records  is  found  in  just 
such  a  context.  In  1631,  from  the  New  Jersey  colonial  documents,  we 
find  that  ten  Indians  have  granted  title  to  Dutch  representatives.  The 
Indians  are  identified  as  the  "lawful  owners,  proprietors  and  inhabi- 
tants of  the  east  side  of  Goddyn's  East  bay,  called  Cape  de  Maye,  who 
for  themselves  in  proportion  of  their  own  shares  and  for  all  the  other 
owners  in  regard  to  their  shares  of  the  same  land  have  transported, 
ceded  and  conveyed  as  lawful,  unalienable  and  free  property  bv  virtue 
and  title  of  sale  and  in  consideration  of  a  certain  quantity  of  goods." 
Further,  the  patent  states  that  the  Indians  shall  relinquish  all : 

Particle  of  claim,  right,  or  privilege  thereon  be  it  of  ownership,  authority  or 
jurisdiction,  but  for  the  behalf  of  aforesaid  they  entirely  and  absolutely  desist 
from,  arive  up,  abandon  and  renounce  it  forever,  promising:  further  not  onlv  to 
keen,  fulfill  and  execute  firmly,  inviolately  and  irrevocable  in  infinitum  this, 
their  contract  and  what  might  be  done  hereafter  on  the  authority  thereof,  but 
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3  also  to  deliver  the  said  tract  of  land  and  keep  it  free  against  every  body,  from 
any  claim,  challenge  or  incumbrance  which  any  body  might  intend  to  create ;  as 
well  as  to  have  this  sale  and  conveyance  approved  and  confirmed  by  the  re- 
mainder  of  the  co-owners,  for  whom  they  are  trustees ;  all  this  under  the  obilga- 

6    tions  required  by  law,  in  good  faith,  without  evil  intent  or  deceit. 

e 

i.       Also  in  the  New  Jersey  transactions,  it  is  found  that  the  tribes 
r    deeded  specified  rights  and  title  to  such  items  as  "Lands,  Meadows, 
t    Woods,  Waters,  Fields,  Fences,  Fishings,  Fowlings,  with  all  the 
J    singular  the  Appurtenances  with  all  gains  profits  and  Advantages 
\     arising  upon  the  said  Lands,  and  all  other  the  Premises  and  Appurte- 
nances." In  contrast,  there  are  a  good  many  instances  in  the  colonial 
treaty  transactions,  when  various  of  these  same  territorial  rights  and 
■    commodities — particularly  relating  to  fishing,  hunting,  and  woods  and 
forests — are  reserved  from  the  conveyances  of  land  titles  to  the  Euro- 
pean settlers,  or  a  common  right  to  them  secured. 

When  "West  Jersey"  came  under  the  full  possession  of  the  British, 
laws  governing  the  purchase  of  lands  from  Indians,  and  laws  provid- 
ing for  the  trial  of  criminal  offenses  were  enacted.  Several  of  these 
provisions,  plus  a  legal  opinion  on  the  validity  of  Indian  land  grants, 
from  1677 — or  99  years  before  the  American  Declaration  of  Inde- 
pendence— are  set  forth  below.  In  the  first,  changed  to  modern  English 
from  the  text  used,  a  jurisdictional  status  is  shown: 

It  is  concluded  and  agreed,  that  if  any  of  the  Indian  Natives  within  the  said 
Province,  shall  or  may  do  any  wrong  or  injury  to  any  of  the  Proprietors,  Free- 
holders, or  Inhabitants,  in  Person,  Estate  or  otherwise  howsoever,  upon  Notice 
thereof,  or  Complaint  made  to  the  Commissioners,  or  any  two  of  them,  they  are 
to  give  Notice  to  the  Sachem,  or  other  chief  Person  or  Persons,  that  has  Authority 
over  the  said  Indian  Native  or  Natives,  that  Justice  may  be  done,  and  Satisfac- 
tion made  to  the  Person  or  Persons  Offended,  according  Law  and  Equity,  and 
the  Nature  and  Quality  of  the  Offence  and  Injury  done  or  committed. 

And  also  in  Case  any  of  the  Properietors,  Freeholders,  or  Inhabitants  shall  any 
wise  wrong,  or  injure  any  of  the  Indian  Natives  there,  in  Person,  Estate,  or 
otherwise,  the  Commissioners  are  to  take  Care  upon  Complaint  to  them  made, 
or  any  one  of  them,  either  by  the  Indian  Natives  or  others,  that  justice  done  to 
the  Indian  Natives,  and  plenary  Satisfaction  made  them  according  to  the  Nature 
and  Quality  of  the  Offence  and  Injury.  And  that  in  all  Trials  wherein  any  of  the 
said  Indian  Natives  are  concerned,  the  Trial  to  be  by  six  of  the  Neighborhood, 
and  six  of  the  said  Indian  Natives,  to  be  indifferently  and  impartially  Chosen  by 
Order  of  the  Commissioners,  and  that  the  Commissioners  use  their  endeavor,  to 
persuade  the  Natives  to  the  like  way  of  Trial,  when  any  of  the  Natives  do  any 
ways  wrong  or  injure  the  said  Proprietors,  Freeholders  or  Inhabitants,  that  they 
choose  six  of  the  Natives,  and  six  of  the  Freeholders  or  Inhabitants,  to  judge  of 
the  wrong  and  injury  done,  and  to  proportion  Satisfaction  accordingly. 

And,  for  securing  land  titles  from  Indian  tribes : 

It  is  agreed  when  any  Lands  is  to  be  taken  up  for  Settlements  of  Towns,  or 
otherwise,  before  it  be  surveyed,  the  Commissioners  or  the  Major  Part  of  them 
are  to  appoint  some  Persons  to  go  to  the  chief  of  the  Natives  concerned  in  that 
Xand,  so  intended  to  be  taken  up,  to  acquaint  the  Natives  of  their  intention,  and 

to  give  the  Natives  what  present  they  shall  agree  upon,  for  their  prood  Will  or 
Consent,  and  take  a  Grant  of  the  same  in  Writing,  under  their  Hands  and  Seals, 
or  some  other  public  way  used  in  those  Parts  of  the  World ;  which  Grant  is  to 

be  Registered  in  the  public  Register,  allowing  also  the  Natives  Cif  they  please) 
a  Copy  thereof,  and  that  no  Person  or  Persons,  take  up  any  Land,  but  by  Order 
from  the  Commissioners,  for  the  Time  being. 

The  English  Lawyers,  or  Counsel's  Opinion,  printed  in  the  Eliza- 
T)ethtown  Bill  in  Chancery  of  1677,  answered  the  question :  "Whether 
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the  grant  from  the  Indians  be  sufficient  to  any  planter  without  a  grant 
from  the  King  or  his  Assigns  ?  The  judgement  was : 

Answer  to  the  2d  Question  by  the  Law  of  Nations  if  any  People  make  Discovery 
of  any  Country  of  Barbarians  the  Prince  of  that  People  who  makes  the  Discovery 
has  the  Right  of  the  Soil  and  Government  of  the  Place  and  no  people  can  plant 
there  without  the  consent  of  the  Prince  or  of  such  Persons  to  whom  the  Right 
is  Devolved  and  Conveyed.  The  practice  of  all  Plantations  has  been  according  to 
this  and  no  people  has  been  suffered  to  take  the  Land  but  by  the  Consent  and 
License  of  the  Governor  or  Proprietors  under  the  Prince's  title  whose  people 
made  first  Discovery  and  upon  their  Submission  to  the  Law  of  the  Place  and 
Contribution  to  the  Public  charges  of  the  Place,  and  the  payment  of  such  Rent 
and  other  value  for  the  soil  as  the  Proprietor  for  the  time  being  Requires.  And 
tho'  it  has  been  and  still  is  the  Usual  Practice  of  all  Proprietors  to  give  their 
Indians  some  Recompense  for  their  Lands  and  so  seems  to  Purchase  it  of  them, 
it  is  not  done  for  want  of  sufficient  title  from  the  King  or  Prince  who  has  the 
Right  of  Discovery,  but  out  of  Prudence  and  Christian  Charity  lest  otherwise 
the  Indians  might  have  Destroyed  the  first  Planters  (who  are  Usually  too  few 
to  Defend  themselves)  or  Refuse  all  Commerce  and  Conversation  with  the  Plant- 
ers and  thereby  all  hopes  of  converting  them  to  the  Christian  Faith  would  be 
Lost.  In  this  the  Common  Law  of  England  and  the  Civil  Law  do  agree.  And  if 
any  Planter  be  refractory  and  will  insist  on  his  Indian  Purchase,  and  not  submit 
to  this  Law  of  Plantations,  the  Proprietors  who  have  title  Under  the  Prince  may 
deny  them  the  Benefit  of  the  Law  and  Prohibit  Commerce  with  them  as  Opposers 
and  Enemies  to  the  Public  Peace.  Besides,  it  is  observable  that  no  man  can  go 
from  England  to  plant  in  an  English  Plantation  without  Leave  from  the  Govern- 
ment, and  therefore  in  all  Patents  and  Grants  of  Plantations  from  the  King,  a 
Particular  License  to  carry  over  Planters  is  inserted,  which  Power  in  Prohibiting 
is  not  in  the  Proprietor  as  the  King's  Assigns.  And  therefore,  tho'  some  Planters 
have  purchased  from  the  Indians — yet  having  done  so  without  the  Consent  of  the 
Proprietor — for  the  time  being,  the  title  is  good  against  the  Indians,  but  not 
against  the  Proprietor  without  a  Confirmation  from  them  upon  the  Usual  terms 
of  other  Plantations. 

Benjamin  Franklin  was  to  sit  upon  another  Council  considering  the 
Indian  land  rights  and  title  question  in  the  1750s,  relating  to  the  ces- 
sions of  lands  from  the  Six  Nations  of  the  Iroquois.  The  import  of  that 
judgment  was  that  the  Indian  title  was  as  complete  and  perfect  as  that 
which  might  be  held  by  any  other  party  or  owner.  The  European  sov- 
ereigns interests,  however,  required  absolute  control  over  settlement 
and  claims  by  their  own  subjects.  This  was  imperative  to  the  preserva- 
tion of  the  European's  sovereign  dominion,  orderly  settlement  of 
claims,  and  the  prevention  of  individuals  and  groups  from  establish- 
ing their  own  "kingdoms"  b}^  securing  perfect  title  from  the  Indian 
tribes.  Thus,  the  limitations  on  recognition  of  Indian  rights  to  freely 
engage  in  land  sales  transactions  operated  less  as  a  denial  of  Indian 
title  and  right  as  it  did  operate  as  a  bar  to  any  European  who  might 
disdain  the  Crown,  cast  off  allegiance  to  his  own  sovereign,  and  stand 
upon  independent  lands  and  territory  as  one  "who  would  be  king." 

The  long  series  of  treaties  between  the  Six  Nations  and  the  Colonial 
Representatives  of  the  English  Government  and  Kings  provides  one 
of  the  most  important  studies  in  the  development  of  Federal -Indian 
relations.  Several  of  the  colonies  existed  under  the  protection  of  the  Six 
Nations  for  decades.  In  the  area  from  the  Carolinas  to  Maine  and 
Massachusetts  into  Canada,  around  the  eastern  Great  Lakes  to  the  Ohio 
River,  the  Six  Nations  were  peacemakers  for  the  colonies  in  the  century 
preceding  the  Revolutionary  War.  Smaller  tribes  were  under  their 
protection  as  well,  or  were  tributory  to  them.  The  "Chain  of  Friend- 
ship" between  the  Six  Nations  and  the  British  sovereigns  was  crucial 
to  the  English  fortunes  and  sustenance  against  other  European  power* 
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asserting  claims  in  the  Americans.  At  the  outset  of  the  French  and  In- 
dian War,  the  colonies  went  to  seek  the  alliance  of  the  Six  Nations,  but 
thought  it  best  to  resolve  all  longstanding  matters  of  complaint  and 
dispute  before  asking  their  aid.  The  gold,  silver,  and  goods,  brought 
for  the  purpose  of  buying  the  alliance,  were  not  needed  when  the  matter 
of  war  with  the  French  was  finally  brought  up.  The  Six  Nations  had 
pledged  their  arms  and  aid  on  basis  of  the  "Friendship  Chain"  already 
in  place. 

LAW  OF  NATIONS  :  GENERAL  DISCUSSION  OF  VATTEL,  MARSHAL,  AND 

JEFFERSON 

While  acknowledging  the  Emerich  Vattel's  1760  writing  as  but  a 
treatise,  and  not  inviolable  law,  and  but  one  of  several  authoritative 
scholarly  texts  on  the  Lato  of  Nations  contemporaneous  with  American 
Independence,  the  demonstrated  faith  placed  in  it  by  the  founder  and 
first  presidents  and  justices  of  the  United  States  caused  its  concepts 
to  be  incorporated  into  the  fundamental  laws  and  spirit  of  this 
American  republic. 

Earlier  scholars  in  law  and  philosophers  of  political  and  social 
theory  differed  substantially  with  Vattel  on  numerous  issues,  includ- 
ing Indian  people  and  the  rights  of  Indians.  The  very  importance  of 
his  works,  however,  emanted  from  significant  differences  and  distinc- 
tions drawn  against  the  views  of  eminent  predecessors. 

His  reasoned  development  of  the  "Law  of  Nations,"  as  moral  con- 
cepts of  the  "laws  of  nature"  in  their  most  advanced  state  of  applica- 
tion, came  before  the  world  in  a  crucial  moment  of  history.  If  we  may 
suppose  that  the  United  States  was  founded  upon  principles  of  men 
aspiring  to  the  highest  ideals  of  mankind,  then  we  can  fully  understand 
Vattel 's  profound  influence  upon  its  architects  and  founders.  His  trea- 
tise had  received  immediate  acceptance  as  an  authoritative  legal  text 
in  the  affairs  of  nations ;  but,  equally,  was  also  regarded  as  providing 
the  clearest  and  most  compelling  expression  of  these  high  ideals  for 
thp  consideration  of  ancient  and  new  nations  alike. 

If  it  may  be  accepted  that  Vattel  represented  the  state  of  the  law  at 
the  birth  of  the  United  States  and  in  its  formative  years,  then  that  law 
becomes  largely  definitive  of  the  nature  of  Indian  rights  and  sover- 
eignty at  the  same  time.  Also,  it  provides  discernible  prescriptions 
upon  the  Federal  and  Indian  relationships,  both  in  becoming  and  in 
being.  There  are  reasonable  grounds  for  accepting  these  premises. 

The  United  States  did  not  enter  the  world  community  in  barbarian 
disregard  of  the  "international  Law  of  Nations,"  or  by  subscribing 
to  its  mcst  primitive  forms.  Rather,  it  entered  the  community  of  na- 
tions at  the  advanced  or  principled  state  of  development  to  which 
Vattel  had  carried  or  commended  its  legal  concepts.  If,  in  that  context, 
certain  rules  of  law  prevailed  between  the  Indian  tribes  and  the  United 
States  at  its  inception,  then  that  law  would  largely  be  determinant  of 
the  origins  and  unique  character  of  the  Federal-Indian  relationship. 

Assuming  that  was  the  situation,  then  we  have  the  advantage  of 
relegating  many  more  ancient  events,  and  acts  under  claim  of  law,  to 
the  realm  of  history— instructive  to  our  understanding,  but  dismissed 
from  having  pervasive  legal  import  in  the  ensuing  life  of  the  United 
States. 
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This  can  be  clarified,  for  example,  by  the  answer  to  the  question, 
"Could  the  constitutional  United  States  in  1789  enact  the  same  form 
of  laws,  with  the  same  effect  upon  Indians  or  Indian  properties  and 
land  titles,  as  did  Emperor  Charles  V  two-and-a-half  centuries  prior 
to  that  time?"  Possessed  of  no  less  legal  authority  than  was  Charles  V, 
the  United  States  could  not  rightly  and  justly  enact  such  laws  consist- 
ently with  Vattel  and  the  moral  injunctions  of  conscience  embodied  in 
the  "Law  of  Nations"  which  had  developed  in  the  intervening  periods. 

This  does  not  say  that  the  "law"  of  1540  had  ceased  to  be  the  "law" 
of  1776  and  1789.  Vattel  proclaimed  a  view  that  the  actions  of  Six- 
teenth Century  Europe  in  the  New  World  had  not  taken  place  with 
sanction  of  law,  but  had  been  contrary  to  the  basic  precepts  of  the 
"Law  of  Nations"  or  an  abomination  of  the  "law  of  nature"  which 
allowed  a  threshold  right.  This  suggests  that  the  United  States  could 
not  have  looked  properly  to  any  convenient  precedents  from  any  an- 
tecedent ages  to  frame  the  parameters  of  its  rights  and  authorities 
within  the  world — for  many  precedents  were  violative  of  all  law — but 
was  born  into  the  accepted  law  existing  in  the  age  of  its  own  creation. 

The  firm  reliance  of  the  Executive  and  the  Judiciary  on  Vattel's 
Law  of  Nations  for  deciding  issues  of  international  relations  and  dip- 
lomatic policies,  as  well  as  Indian  questions,  during  the  first  de&ades 
of  the  United  States  can  be  documented  at  length.  Unfortunately,  only 
partial  and  inconsistent  application  of  Vattel  passages  were  consid- 
ered in  adjudging  Indian  legal  issues. 

The  U.S.  Supreme  Court  in  Fletcher  v.  Peck  (1810)  and  in  Johnson 
v.  Mcintosh  (1823)  made  the  most  pernicious  use  of  Vattel  in  grasping 
upon  the  fewest  sentences  to  disinherit  the  Indian  nations  from  their 
land  titles.  The  Court  was  doubtlessly  correct  in  its  decisions  on  the 
issues  before  it — neither  involving  Indian  parties,  but  standing  for  the 
proposition  that  England  and  the  United  States  had  absolute  control 
over  disposition  of  land  titles  to  non-Indians. 

The  Supreme  Court  relied  primarily  on  Vattel  in  its  majority  and 
dissenting  opinions  in  the  later  cases  of  Cherokee  Nation  v.  Georgia 
(1831)  and  Worcester  v.  Georgia  (1932),  as  urged  upon  them  by  the 
Cherokee  Nation  and  their  counsel  Mr.  Wirt,  the  famous  U.S.  Attor- 
ney General.  Dissenting  opinions  in  the  four  cases  invoked  Vattel  in 
favor  of  the  stronger  propositions  that  the  Indian  tribes  were  variously 
"foreign  nations,"  fully  "independent,"  and  possessed  of  "absolute 
legal  title"  to  their  lands.  In  no  instance  was  the  applicability  of  Vat- 
tel and  the  "Law  of  Nations"  to  the  Indian  tribes  denied. 

In  Fletcher  v.  Peck,  the  majority  Court  posed  the  question :  "What 
is  the  Indian  title?";  and  answered  with  citation  of  Vattel:  "[The 
land]  is  overrun  by  them,  rather  than  inhabited.  It  is  not  a  true  and 
legal  possession."  Significantly,  the  Court  added  that  the  Indian  rights 
were  to  be  "regulated  by  treaties"  and  that  the  Indian  right  "depends 
upon  the  Law  of  Nation."  The  Court  oddly  had  seized  upon  a  single 
sentence  from  the  entire  500-page  volume  of  Vattel's  Latv  of  Nations: 
"The  people  of  those  extensive  tracts  rather  ranged  through  than  in- 
habited them." 

In  Johnson  v.  Mcintosh,  the  Court  stated  that  discussion  of  the  ques- 
tion of  Indian  land  title  was  not  necessary  to  their  decision,  but  that 
the  intense  public  interest  in  such  issues  might  justify  their  giving 
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general  observation  to  the  subject.  Fletcher  v.  Peck  was  cited  in  dis- 
counting the  claims  of  the  non-Indian  who  argued  that  the  Crown, 
colonies,  and  U.S.  government  could  not  interfere  with  land  titles  ac- 
quired by  non-Indian  individuals  from  Indian  tribes. 

In  Mcintosh,  Justice  Marshal]  noted  that  the  Plaintiff's  case  relied 
upon  "opinions  expressed  by  men  holding  offices  of  trust,  and  on  vari- 
ous proceedings  in  America,  to  sustain  titles  to  land  derived  from  the 
Indians/'  Marshall  cited  the  proceedings  of  1755  between  France  and 
Britain  in  Versailles,  where  the  "Indian  right  to  the  soil  recognized" 
was  the  basis  of  agreement  on  boundary  disputes;  as  were  the  legal 
opinions  of  Britain's  "great  law-officers,"  the  attorney  and  solicitor- 
general,  Pratt  and  Yorke,  in  informing  the  Crown  :  "In  respect  to  such 
places  as  have  been,  or  shall  be  acquired,  by  treaty  or  grant,  from  any  of 
the  Indian  princes  or  governments,  your  majesty's  letters  patent  are  not 
necessary."  Marshall  dismissed  these  authorities  on  the  premise  that 
"the  words  'princes  or  governments'  are  usually  applied  to  the  East 
Indians,  but  not  to  those  of  North  America.  We  speak  of  their  sachems, 
their  warriors,  their  chiefmen,  their  nations  or  tribes,  not  of  their 
'princes  or  government.'  " 

This  latter  statement  reflects  a  partial  error,  but  reveals  another 
pattern  of  the  reliance  on  the  "Law  of  Nations"  in  Europe's  dealings 
with  American  Indians.  Vattel's  chapter  on  "The  Dignity  and  Equal- 
ity of  Nations — Of  Titles,  and  Other  Marks  of  Honor"  details  the 
forms  of  practice  which  were  used.  From  Massachusetts  to  Virginia, 
from  the  period  of  the  early  1600's  to  the  Revolutionary  War,  the 
Indian  leaders  were  frequently  denominated  as  the  Kings  and  Queens 
of  the  Indian  tribes  or  nations,  in  keeping  with  international  practice. 
When  the  republic  of  the  United  States  came  into  being,  the  usage  of 
those  terms  became  inappropriate  under  the  "Law  of  Nations"  in  no 
longer  being  a  reflection  of  the  dignity,  honor,  or  equality  to  be 
represented  by  the  use  of  such  titles  and  terms  in  treaties. 

The  majority  Court  in  Worcester  v.  Georgia  followed  the  pattern 
of  argument  in  Justice  Thompson's  dissenting  opinion  in  the  earlier 
case  of  Cherokee  Nation  v.  Georgia  upholding  Indian  rights  to 
sovereignty,  and  clarifying  the  Indian  nations'  relationships  to  the 
United  States.  As  with  Justice  Johnson's  preceding  dissent  in  Fletcher 
v.  Peck,  the  general  application  of  Vattel's  Laics  of  Nations  was  relied 
upon  as  the  determinative  authority  in  forming  the  opinions  reached ; 
and  the  decision  itself  in  Worcester. 

The  decisions,  or  their  effect,  in  the  four  cases  discussed  above,  were 
all  in  conformity  with  Vattel.  Contrary  decisions  in  Peck  and 
Mcintosh  would  have  allowed  subjects  of  the  Crown  and  citizens  of 
the  United  States  to  act  destructively  against  their  own  nations — even 
to  create  their  own  empires  if  the  sovereignty  of  the  Crown  and  the 
United  States  could  not  restrict  the  acquisition  of  land  title  from 
Indians  by  non-Indian  individuals  and  companies — and  would  have 
been  contrary  to  the  basic  principles  of  the  "Law  of  Nations."  The 
same  cannot  be  said  for  the  adverse  impart  on  Indians. 

The  utility  of  using  the  "Law  of  Nations"  as  a  foundation  or  base 
upon  which  to  measure  and  weigh  the  development  of  the  general 
body  of  statutory,  administrative,  and  judicial  law.  is  that  the  subject, 
as  set  forth  by  Vattel,  addresses  the  train  of  events  affecting  Indians 
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in  the  national  history  as  well  as  many  recurrent  and  contemporary 
questions.  The  propriety  of  using  it  derives  from  the  reliance  upon 
YatteVs  Laio  of  Nations  in  the  establishment  of  United  States'  rela- 
tions with  Indian  tribes  in  the  first  instance,  and  in  the  long  con- 
tinuing practices  of  the  American  government  which  were  governed 
by  that  law. 

For  example,  in  indexing  the  Vattel  sections  on  rules  of  law  in 
a  subject  matter  breakdown  of  U.S.  treaties  with  Indian  tribes 
wherever  it  is  evident  that  the  "Law  of  Nations"  was  applied  to  the 
form  or  substance  of  a  particular  treaty,  or  its  provisions,  we  find  in 
the  United  States'  first  treaties  respectively  with  the  Six  Nations 
(1784),  the  Wyandot  (1785),  and  Shawnee  (1786),  for  instance,  that 
the  American  government  asked  for  Indian  hostages  as  security  to  the 
faithful  observance  of  the  treaties.  We  find  in  Vattel,  at  page  241,  that 
"Whoever  has  a  power  to  make  treaties  or  conventions,  may  give  and 
receive  hostages."  The  international  rule  that  "hostages  ought  natu- 
rally to  be  persons  of  consequence,  since  they  are  required  as  a  security" 
is  seen  employed  in  the  Wyandot  Treaty,  where  three  of  their  chiefs 
and  two  from  the  Delaware  are  required  to  be  delivered  to  the  United 
States  as  hostages. 

The  first  paragraph  of  Vattel's  preface  expresses  a  lesson  of  sig- 
nificance to  our  Task  Force  efforts,  and  in  sense  may  indicate  that  our 
job  is  comparable  to  what  his  was : 

The  Law  of  Nations,  though  so  noble  and  important  a  subject,  has  not.  hitherto, 
been  treated  of  with  all  the  care  it  deserves.  The  greater  part  of  mankind  have, 
therefore,  only  a  vague,  a  very  incomplete,  and  often  false  notion  of  it.  The 
generality  of  writers,  and  even  celebrated  authors,  almost  exclusively  confine 
the  name  of  the  Law  of  Nations  to  certain  maxims  and  customs  which  have  been 
adopted  by  different  nations,  and  which  the  mutual  consent  of  the  parties  has 
alone  rendered  obligatory  on  them.  This  is  confining  within  very  narrow  bounds 
a  law  so  extensive  in  its  own  nature,  and  in  which  the  whole  human  race  are  so 
intimately  concerned;  it  is.  at  the  same  time,  a  degradation  of  that  law,  in 
consequence  of  a  misconception  of  its  real  origin. 

Federal-Indian  law  has  suffered  the  same  treatment.  From  the 
standpoint  of  public  education,  and  in  our  mandated  obligation  to 
recommend  for  the  formulation  and  conduct  of  wise  and  sound  gov- 
ernmental policy,  we  can  contribute  some  remedy  to  that  treatment. 
And.  if  we  can  be  sufficiently  persuasive  in  our  reasoning,  and  in  our 
supply  of  competent  documentation  and  original  source  materials,  we 
could  minimize  further  "degradation  of  that  law"  as  incident  to  the 
more  important  task  of  proposing  practical  measures  in  conformity 
with  it,  which  will  satisfy  Indian  needs  and  aspirations — while  merit- 
ing and  drawing  all  necessary  public  support. 

There  is  more  I  want  to  discuss  regarding  Vattel's  Law  of  Nations 
at  this  time,  without  enumerating  all  the  different  principles  and 
rules  of  law  which  I  believe  command  our  attention  in  reviewing  their 
historical  and  contemporary  applications.  Perhaps,  to  avoid  mis- 
understanding, I  should  comment  more  on  the  example  of  hostages. 

The  example  was  intended  to  show  only  that  the  "Law  of  Nations" 
was  beine  employed,  as  other  examples  would  show  its  application  in 
many  other  forms  in  the  succeeding  century.  The  modern  term, 
"hostages,"  would  represent  another  connotation  which  we  could  not 
support;  namely,  that  "Indian  Tribes  haAre  a  right  to  take  hostages." 
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That  was  not  the  case  of  the  example,  which  was  addressed  to  the 
faith  and  observance  of  treaties  and  the  honor  of  nations,  and  not  to 
any  practice  of  seizing  persons  for  purposes  of  ransoming  claims.  That 
and  other  acts,  notably  assassinations,  were  proscribed  by  Vattel  as 
outlawry  and  the  most  despicable  offenses  against  nations  and  man- 
kind. 

There  is  no  denying  that  Vattol  was  influenced  by  many  of  the  great 
minds  of  Europe,  and  some  of  the  great  statesmen  of  England,  in 
developing  his  treatise.  Many  of  his  ideas  had  found  similar  expression 
in  the  writings  and  speeches  of  Thomas  Aquinas,  John  Milton,  and 
John  Locke.  While  he  could  look  to  the  reasoning  of  Edmund  Burke 
in  the  English  Parliament  seeking  just  law  for  the  colonies  from 
George  III,  he  was  also  disposed  to  review  the  law  and  history  of 
many  nations  for  the  preceding  ten  centuries.  Thus,  it  was  not  a 
limited  view. 

As  noted  by  the  U.S.  Supreme  Court  in  Fletcher  v.  Peek,  Vattel  did 
agree  that  American  Indians  were  compelled  by  both  the  "law  of 
nature"  and  the  "law  of  nations"  to  surrender,  for  settlement  to  the 
other  nations  of  the  world,  portions  of  their  lands.  More  strongly,  he 
determined  that,  if  the  Indians  were  to  lose  or  he  limited  by  these 
natural  lairs,  they  were  bound  to  be  benefitted  and  protected  by  them. 

The  Supreme  Court's  ruling  in  Cherokee  Nation  and  Worcester  v. 
Georgia,  with  addition  of  sections  relating  to  the  political  rights  of 
nations,  relied  upon  the  same  section  from  Vattel  that  the  Fletcher  v. 
Peck  Court  had  grasped  fragments  from  in  coming  to  decisions.  The 
entirety  of  the  Vattel  sections  follow : 

Sec.  81.  The  cultivation  of  the  soil  deserves  the  attenion  of  the  government,  not 
only  on  account  of  the  invaluable  advantages  that  flow  from  it,  but  from  its  being 
an  obligation  imposed  by  nature  on  mankind.  The  whole  earth  is  destined  to  feed 
its  inhabitants ;  but  this  it  would  be  incapable  of  doing  if  it  were  uncultivated. 
Every  nation  is  then  obliged  by  the  law  of  nature  to  cultivate  the  land  that  has 
failed  to  its  share ;  and  it  has  no  right  to  enlarge  its  boundaries,  or  have  recourse 
to  the  assistance  of  other  nations,  but  in  proportion  as  the  land  in  its  possession 
is  incapable  of  furnishing  it  with  necessaries.  Those  nations  (such  as  the  ancient 
Germans,  and  some  modern  Tartars),  who  inhabit  fertile  countries,  but  disdain 
to  cultivate  their  lands,  and  choose  rather  to  live  by  plunder,  are  wanting  to 
themselves,  are  injurious  to  all  their  neighbours,  and  deserve  to  be  extirpated 
as  savage  and  pernicious  beasts.  There  are  others,  who,  to  avoid  labour,  choose  to 
live  only  by  hunting,  and  their  flocks.  This  might,  doubtless,  be  allowed  in  the 
first  ages  of  the  world,  when  the  earth,  without  cultivation,  produced  more  than 
was  sufficient  to  feed  its  small  number  of  inhabitants.  But  at  present,  when  the 
human  race  is  so  greatly  multiplied,  it  could  not  subsist  if  all  nations  were  dis- 
posed to  live  in  that  manner.  Those  who  still  pursue  this  idle  mode  of  life,  usurp 
more  extensive  territories  than,  with  a  reasonable  share  of  labor,  they  would  have 
occasion  for,  and  have,  therefore,  no  reason  to  complain,  if  other  nations,  more 
industrious  and  too  closely  confined,  come  to  take  possession  of  a  part  of  those 
lands.  Thus,  though  the  conquest  of  the  civilized  empires  of  Peru  and  Mexico  was 
a  notorious  usurpation,  the  establishment  of  many  colonies  on  the  continent  of 
North  America  might,  on  their  confining  themselves  within  just  bounds,  be  ex- 
tremely lawful.  The  people  of  those  extensive  tracts  rather  ranged  through  than 
inhabited  them. 

Colonization  was  a  qualified  right,  even  in  this  section.  The  Indian 
nations  were  themselves  vested  with  the  rights  of  mankind  to  the  limits 
|  of  their  j  ust  land  needs. 

f       Sec.  209.  There  is  another  celebrated  question,  to  which  the  discovery  of  the 
new  world  has  principally  given  rise.  It  is  asked  whether  a  nation  may  lawfully 
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take  possession  of  some  part  of  a  vast  country,  in  which  there  are  none  but 
erratic  nations  whose  scanty  population  is  incapahle  of  occurring  the  whole? 
We  have  already  observed  (Sec.  87),  in  establishing  the  obligation  to  cultivate 
the  earth,  that  those  nations  cannot  exclusively  appropriate  to  themselves  more 
land  than  they  have  occasion  for,  or  more  than  they  are  able  to  settle  and 
cultivate.  Their  unsettled  habitation  in  those  immense  regions  cannot  be  ac- 
counted a  true  and  legal  possession  ;  and  the  people  of  Europe,  too  closely  peut  up 
at  home,  finding  land  of  which  the  savage  stood  in  no  particular  need,  and  of 
which  they  made  no  actual  and  constant  use,  were  lawfully  entitled  to  take  pos- 
session of  it,  and  settle  it  with  colonies.  The  earth,  as  we  have  already  observed, 
belongs  to  mankind  in  general,  and  was  designed  to  furnish  them  with  subsist- 
ence :  if  each  nation  had,  from  the  beginning,  resolved  to  appropriate  to  itself  a 
vast  country,  that  the  people  might  live  only  by  hunting,  fishing,  and  wild 
fruits,  our  globe  would  not  be  sufficient  to  maintain  a  tenth  part  of  its  present 
inhabitants.  We  do  not,  therefore,  deviate  from  the  views  of  nature  in  confining 
the  Indians  within  its  narrower  limits.  However,  we  cannot  help  praising  the 
moderation  of  the  English  puritans  who  first  settled  in  New  England;  wrho,  not- 
withstanding their  being  furnished  with  a  charter  from  their  sovereign,  pur- 
chased of  the  Indians  the  land  of  which  they  intended  to  take  possession.  This 
laudable  example  was  followed  by  William  Penn,  and  the  colony  of  quakers  that 
he  conducted  to  Pennsylvania. 

In  the  Cherokee  cases  of  1831  and  1S32,  when  the  issues  of  Indian 
sovereignty  over  their  own  nations,  people  and  property,  were  decided, 
the  Supreme  Court  gave  broader  reading  to  the  above  Vattel  passages 
cited  than  did  the  Fletcher  v.  Peck  Court;  but,  also  relied  upon  the 
following  sequence  of  Vattel  sections,  notably  section  6 : 

Sec.  4.  Every  nation  that  governs  itself,  under  what  form  soever,  without  de- 
pendence on  any  foreign  power,  is  a  Sovereign  State.  Its  rights  are  naturally 
the  same  as  those  of  auy  other  state.  Such  are  the  moral  persons  who  live  to- 
gether in  a  natural  society,  subject  to  the  law  of  nations.  To  give  a  nation  a 
right  to  make  an  immediate  figure  in  this  grand  society,  it  is  sufficient  that 
it  be  really  sovereign  and  independent,  that  is,  that  it  govern  itself  by  its  own 
authority  and  laws. 

Sec.  5.  We  ought,  therefore,  to  account  as  sovereign  states  those  which  have 
united  themselves  to  another  more  powerful,  by  an  unequal  alliance,  in  which, 
as  Aristotle  says,  to  the  more  powerful,  is  given  more  honor,  and  to  the  weaker, 
more  assistance. 

The  conditions  of  those  unequal  alliances  may  be  infinitely  varied.  But  what- 
ever they  are,  provided  the  inferior  ally  reserve  to  itself  the  sovereignty,  or  the 
right  of  governing  its  own  body,  it  ought  to  be  considered  as  an  independent 
state,  that  keeps  up  an  intercourse  with  others  under  the  authority  of  the  law 
of  nations. 

Sec.  6.  Consequently  a  weak  state,  which,  in  order  to  provide  for  its  safety, 
places  itself  under  the  protection  of  a  more  powerful  one,  and  engages,  in  return, 
to  perform  several  offices  equivalent  to  that  protection,  without  however  divest- 
ing itself  of  the  right  of  government  and  sovereignty, — that  state,  I  say,  does  not, 
on  this  account,  cease  to  rank  among  the  sovereigns  who  acknowledge  no  other 
law  than  that  of  nations. 

Sec.  7.  There  occurs  no  greater  difficulty  with  respect  to  tributary  states;  for 
though  the  payment  of  tribute  to  a  foreign  power  does  in  some  degree  diminish 
the  dignity  of  those  states,  from  its  being  a  confession  of  their  weakness — yet  it 
suffers  their  sovereignty  to  subsist  entire.  The  custom  of  paying  tribute  was  for- 
merly very  common, — the  weaker  by  that  means  purchasing  of  their  more  power- 
ful neighbour  an  exemption  from  oppression,  or  at  that  price  securing  his 
protection,  without  ceasing  to  be  sovereigns. 

Tayo  other  Vattel  sections  which  should  be  cited  in  their  entirety 
relate  to  the  doctrines  of  ''discovery."  These,  plus  portions  of  other 
chapters,  would  appear  to  qualify  the  claims  made  by  "discovery"  even 
further  than  Sections  209  and  81,  cited  above  : 

Se£.  207.  All  mankind  have  an  equal  right  to  things  that  have  not  yet  fallen 
into  the  possession  of  any  one ;  and  those  things  belong  to  the  person  who  first, 
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takes  possession  of  them.  When,  therefore,  a  nation  funis  a  country  uninhabited, 
and  without  an  owner,  it  may  lawfully  take  possession  of  it;  and  alter  il  has 
sufficiently,  made  known  its  will  in  this  respect,  it  cannot  be  deprived  of  it  by 
another  nation.  Thus,  navigators  going  on  voyages  of  discovery,  furnished  with 
a  commission  from  their  sovereign,  and  meeting  with  islands  or  other  lands  in 
a  desert  state,  have  taken  possession  ol  them  in  the  name  of  their  nation  ;  and 
this  title  has  usually  been  respected,  provided  it  was  soon  after  followed  by  a 
real  possession. 

Sec.  208.  But  it  is  questioned  whether  a  nation  can,  by  the  bare  act  of  taking 
possession,  appropriate  to  itself  countries  which  it  does  not  really  occupy,  and 
thus  engross  a  much  greater  extent  of  territory  than  it  is  able  to  people  or  culti- 
vate. It  is  not  difficult  to  determine  that  such  a  pretension  would  be  an  absolute 
infringement  of  the  natural  rights  of  men,  and  repugnant  to  the  views  of  nature, 
which,  having  destined  the  whole  earth  to  supply  the  wants  of  mankind  in  gen- 
eral, gives  no  nation  a  right  to  appropriate  to  itself  a  country,  except  for  the 
purpose  of  making  use  of  it,  and  not  of  hindering  others  from  deriving  advantage 
from  it.  The  law  of  nations,  will,  therefore,  not  acknowledge  the  property  and 
sovereignty  of  a  nation  over  any  uninhabited  countries,  except  those  of  which 
it  has  really  taken  actual  possession,  in  which  it  has  formed  settlements,  or  of 
which  it  makes  actual  use.  In  effect,  when  navigators  have  met  with  desert 
countries  in  which  those  of  other  nations  had,  in  their  transient  visits,  erected 
some  monument  to  show  their  having  taken  possession  of  them,  they  have  paid 
us  little  regard  to  that  empty  ceremony,  as  to  the  regulations  of  the  popes,  who 
divided  a  great  part  of  the  wrorld  between  the  crowns  of  Castile  and  Portugal. 

Vattel  provided  the  text  of  the  Pope  Alexander  VI  decree  which 
granted  the  New  World  discovered  by  Christopher  Columbus  to 
Ferdinand  and  Isabella,  noting  that  countries  of  North  and  South 
America  which  may  have  been  established  "before  the  year  1493"  by 
any  Christian  nation,  would  be  excepted  from  that  grant ;  disclaiming 
its  effect  with  the  comment — "as  if  he  had  a  greater  right  to  give  what 
belonged  to  nobody,  and  especially  what  was  possessed  by  the 
American  (Indian)  nations." 

Whereas  Vattel  had  written  that  "it  is  not  difficult  to  determine*' 
that  extravagant  claims  and  pretensions  based  upon  the  doctrine  of 
"discovery"  would  be  "an  absolute  infringement  of  the  natural  rights 
of  men,  and  repugnant  to  the  views  of  nature,"  Chief  Justice  Marshall 
had  concluded  in  Worcester  v.  Georgia  that : 

It  is  difficult  to  comprehend  the  proposition,  that  the  inhabitants  of  either 
quarter  of  the  globe  could  have  rightful  original  claims  of  dominion  over  the 
inhabitants  of  the  other,  or  over  the  lands  they  occupied ;  or  that  the  discovery 
of  either  by  the  other  should  give  the  discoverer  rights  in  the  country  discovered, 
which  annulled  the  pre-existing  right  of  its  ancient  possessor. 

In  Johnson  v.  Mcintosh,  he  had  confronted  the  same  proposition, 
and  had  commented  on  the  limitations  upon  the  courts  of  a  nation  in 
considering  such  issues : 

We  will  not  enter  into  the  controversy,  whether  agriculturists,  merchants  and 
manufacturers,  have  a  right,  on  abstract  principles,  to  expel  hunters  from  the 
territory  they  possess,  or  to  contract  their  limits.  Conquest  gives  a  title  which 
the  courts  of  the  conquerer  cannot  deny,  whatever  the  private  and  speculative 
opinions  of  individuals  may  be,  respecting  the  original  justice  of  the  claim  which 
has  been  successfully  asserted.  It  is  not  for  the  courts  of  this  country  to  question 
the  validity  of  this  title,  or  to  sustain  one  which  is  incompatible  with  it. 

Although  we  do  not  mean  to  engage  in  the  defence  of  those  principles 
which  Europeans  have  applied  to  Indian  title,  they  may.  Ave  think, 
find  some  excuse,  if  not  justification,  in  the  character  and  habits  of  the 
people  whose  rights  have  been  wrested  from  them.  Humanity  demands, 
and  a  wise  policy  requires,  that  the  rights  of  the  conquered  to  property 
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should  remain  unimpaired;  that  the  new  subjects  should  be  governed 
sls  equitably  as  the  old,  and  that  confidence  in  their  security  should 
gradually  banish  the  painful  sense  of  being  separated  from  their 
ancient  connections,  and  united  by  force  to  strangers.  When  the  con- 
quest is  complete,  and  the  conquered  inhabitants  can  be  blended  with 
the  conquerers,  or  safely  governed  as  a  distinct  people,  public  opinion, 
which  not  even  the  conquerer  can  disregard,  imposes  these  restraints 
upon  him;  and  he  cannot  neglect  them,  without  injury  to  his  fame, 
and  hazard  to  his  power. 

Vattel  had  made  other  judgments  regarding  application  of  basic 
law,  or  its  violation,  in  the  Xew  World.  The  following  are  some  of  the 
relevant  portions  of  sections  from  his  volume  which  had  specific 
reference  to  Indians  of  the  Americas : 

Sec.  7.  But  though  a  nation  be  obliged  to  promote,  as  fare  as  lies  in  its  power, 
the  perfection  of  others,  it  is  not  entitled  forcibly  to  obtrude  these  good  offices 
on  them.  Such  an  attempt  would  be  a  violation  of  their  natural  liberty.  In  order 
to  compel  any  one  to  receive  a  kindness,  we  must  have  an  authority  over  him; 
but  nations  are  absolutely  free  and  independent  (Preliminaries  Sec.  4).  Thoze 
ambitious  Europeans  who  attacked  the  American  nations,  and  subjected  them 
to  their  greedy  dominion,  in  order,  as  they  pretended,  to  civilize  them,  and  cause 
them  to  be  instructed  in  the  true  religion — those  usurpers,  I  say,  grounded  them- 
selves on  a  pretext  equally  unjust  and  ridiculous,  p.  137. 

Sec.  140.  "The  sovereign  ought,  likewise,  to  watch  attentively,  in  order  to  pre- 
vent the  established  religion  from  being  employed  to  sinister  purposes,  either  by 
making  use  of  its  discipline  to  gratify  hatred,  avarice  or  other  passions,  or  pre- 
senting its  doctrines  in  a  light  that  may  prove  prejudicial  to  the  state.  Unluckily, 
the  for  missionaries,  it  evidently  appears  ,even  from  Father  Charlevoix'  History 
of  Xew  France,  that  their  labours  were  the  principal  cause  of  the  ruin  of  the 
Hurons.  That  author  expressly  says,  that  a  great  number  of  those  converts 
would  think  of  nothing  but  their  new  faith — that  they  forgot  their  activity  and 
valor — that  divisions  arose  between  them  and  the  rest  of  the  nation,  etc.  That 
nation,  therefore,  soon  was  destroyed  by  the  Iroquois,  whom  they  had  before 
been  accustomed  to  conquer."  p.  63. 

And,  in  relation  to  land  possession  and  use : 

Sec.  86:  As  every  thing  included  in  the  country  belongs  the  nation,  and,  as 
none  but  the  nation,  or  the  person  to  whom  she  has  devolved  her  right,  is 
authorized  to  dispose  of  those  things — if  she  has  left  uncultivated  and  desert 
places  in  the  country,  no  person  whatever  has  a  right  to  take  possession  of 
them  without  her  consent.  Though  she  does  not  make  actual  use  of  them,  those 
places  still  belong  to  her ;  she  has  an  interest  in  preserving  them  for  future  use, 
and  is  not  accountable  to  any  person  for  the  manner  in  which  she  makes  use  of 
her  property.  It  is  however,  necessary  to  rceollect  here  what  we  have  observed 
above  (Book  I.,  Sec.  81).  Xo  nation  can  lawfully  appropriate  to  herself  a  too 
disproportionate  extent  of  a  country,  and  reduce  other  nations  to  want  sub- 
sistence, and  a  place  of  abode,  p.  167. 

Sec.  97.  Families  wandering  in  a  country,  as  the  nation  of  shepards,  and 
ranging  through  it.  as  their  wants  require,  possess  it  in  common :  it  belongs  to 
them,  to  the  exclusion  of  all  other  nations ;  and  we  cannot,  without  injustice, 
deprive  them  of  the  tracts  of  country  of  which  they  may  make  use.  But,  let  us 
here  recollect  what  we  have  said  more  than  once  (Book  1,  See's.  81  and  209; 
Book  II.,  Sec.  89).  The  savages  of  Xorth  America  had  no  right  to  appropriate 
all  that  vast  continent  to  themselves ;  and,  since  they  were  unable  to  inhabit  the 
whole  of  those  regions,  other  nations  might,  without  injustice,  settle  in  some 
parts  of  them,  provided  they  left  the  natives  a  sufficiency  of  land." 

In  the  colonial  period  and  during  the  early  United  States,  a  number 
of  leading  national  figures  and  foreign  writers  adopted,  on  studied 
reflection,  a  view  that  the  Indian  nations  frequently  had  acted  more 
conformably  to  the  "law  of  nature  and  the  law  of  nations"  than  had 
the  Europeans  who  claimed  and  secured  land  under  these  tenets.  Not 
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just  a  few  tribes  had  welcomed,  or  withheld  objections  to,  the  Euro- 
peans' using  a  portion  of  available  lands  to  sustain  themselves.  Many 
tribes  had  actively  afforded  assistance,  through  supply  of  trade  and 
staple  commodities,  for  the  development  and  security  of  the  white 
settlements. 

The  1782  statement  of  Thomas  Jefferson — a  strong  proponent  of  the 
moral  doctrines  of  Yattel — regarding  the  question  of  Indian  relations, 
evidenced  some  of  the  discomfort  with  the  premises  that  had  come  to 
control  actual  practices  and  extravagant  claims  of  the  colonists,  and 
church  and  state  authorities : 

The  whole  object  is  one  of  enlarged  humanities.  Its  completion  is  conceived  to 
be  due,  not  only  to  the  aborigines,  as  our  predecessors  in  the  occupation  of  the 
continent,  to  which  their  footsteps  have  been  providentially  led,  but  as  a  cosmic 
element  in  the  history  of  the  human  race,  alike  interesting  to  Europe  as  America. 

To  us,  they  have  been  a  peculiar  people,  indomitably  bent  on  false  principles, 
to  whom  the  nomadic  life  seemed  to  embrace  compensations  for  every  other 
means  of  human  happiness.  And,  while  they  have  been  a  proverb,  a  reproach, 
a  by-word,  little  would  it  appear  to  conflict  with  the  mysterious  workings  of 
Providence,  if,  in  the  progress  of  history,  future  times  should  be  able  to  recognize, 
under  this  dark,  bitter,  and  hopeless  guise  of  misery  and  degradation,  the  vestiges 
of  a  people  who  once,  in  a  peculiar  manner,  enjoyed  the  beaming  light  of  the 
divine  countenance. 

It  may  be  useful  here  to  consider  the  import  of  the  constitutional 
amendment  proposed  by  Jefferson  as  President  after  purchase  of  the 
Louisiana  territory  in  1803;  and  as  discussed  in  Ernest  C.  Downs' 
article,  "How  the  East  Was  Lost,"  in  IDIL's  November  issue  of 
A  mcrican  hid ian  J ournal  ( 1975 ) .  The  text  reads : 

The  province  of  Louisiana  is  incorporated  with  the  U.S.  and  made  part  thereof. 
The  right  of  occupancy  in  the  soil,  and  of  self-government,  are  confirmed  to  the 
Indian  inhabitants,  as  they  now  exist.  Preemption  only  of  the  portions  right- 
fully occupied  by  them,  and  a  succession  to  the  occupancy  of  such  as  they  may 
abandon,  with  the  full  rights  of  possession  as  well  as  of  property  and  sovereignty 
in  whatever  is  not  or  shall  cease  to  be  so  rightfully  occupied  by  them  shall 
belong  to  the  U.S. 

The  legislature  of  the  Union  shall  have  authority  to  exchange  the  right  of 
occupancy  in  portions  where  the  U.S.  have  full  rights  for  lands  possessed  by 
Indians  within  the  U.S.  on  the  East  side  of  the  Mississippi ;  to  exchange  lands 
on  the  East  side  of  the  river  for  those  of  the  white  inhabitants  on  the  West  side 
thereof  and  above  the  latitude  of  31  degrees ;  to  maintain  in  any  part  of  the 
province  such  military  posts  as  may  be  requisite  for  peace  or  safety ;  to  exer- 
cise police  over  all  persons  therein,  not  being  Indian  inhabitants ;  to  work 
salt  springs,  or  mines  of  coal,  metals  and  other  minerals  wherein  the  possession 
of  the  U.S.  or  in  any  others  with  the  consent  of  the  possessors;  to  regulate  trade 
and  intercourse  between  the  Indian  inhabitants  and  all  other  persons ;  to 
explore  and  ascertain  the  geography  of  the  province,  its  productions  and  other 
interesting  circumstances ;  to  open  roads  and  navigation  therein  where  neces- 
sary for  beneficial  communications ;  and  to  establish  agencies  and  factories 
therein  for  the  cultivation  of  commerce,  peace  and  good  understanding  with  the 
Indians  residing  there. 

The  legislature  shall  have  no  authority  to  dispose  of  the  lands  of  the  province 
otherwise  than  as  hereinbefore  permitted,  until  a  new  Amendment  of  the  Con- 
stitution shall  give  that  authority.  Except  as  to  that  portion  thereof  which  lies 
South  of  the  latitude  of  31  degrees ;  which  whenever  they  deem  expedient,  they 
may  erect  into  a  territorial  Government,  either  separate  or  as  making  part  with 
one  on  the  eastern  side  of  the  river,  vesting  the  inhabitants  thereof  with  all 
rights  possessed  by  other  territorial  citizens  of  the  U.S. 

The  proposed  amendment  was  little  more  than  a  declarative  state- 
ment of  the  existing  law  and  character  of  Indian  national  rights, 
except  that  it  would  have  imposed  an  order  of  law  more  conclusively 
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upon  the  actions  of  American  officials  and  citizens,  while  subjecting 
them  to  a  design  of  declared  national  policy.  The  failure  of  Congress 
to  act  on  the  Amendment  did  not  operate  as  a  denial  of  the 
Indian  rights  of  "property  and  sovereignty"  (as  they  now  exist)  to 
which  the  United  States  might  have  succeeded  to,  under  the  proposed 
policy  of  racial  and  national  partition. 

In  fact,  in  its  subsequent  particular  enactment  creating  specific 
territories  of  the  United  States  reaching  to  the  Pacific  coast,  the 
Congress  included  provisions  acknowledging  the  sanctity  of  Indians' 
sovereign  and  property  rights.  These  several  provisions  were  later 
codified  in  the  Revised  Statutes  and  are  yet  carried  in  the  U.S.  Code. 
Statehood  Enabling  Acts  also  had  reference  to  these  provisions  below : 

Status  of  Indians  in  Territories:  (Revised  Statutes)  (U.S.  Code) 

Sec.  1839.  Nothing  in  this  title  (xxiii.  Territories)  shall  he  construed  to  im- 
pair the  rights  of  persons  or  property  pertaining  to  the  Indians  in  any  Ter- 
ritory, so  long  as  such  rights  remain  unextinguished  by  treaty  between  the 
United  States  and  such  Indians,  or  to  include  any  territory  which,  by  treaty 
with  any  Indian  tribe,  is  not,  without  the  consent  of  such  tribe,  embraced 
within  the  territorial  limits  or  jurisdiction  of  any  state  or  Territory;  but  all 
such  territory  shall  be  excepted  out  of  the  boundaries,  and  constitute  no  part 
of  any  Territory  now  or  hereafter  organized  until  such  tribe  signifies  its  assent 
to  the  President  to  be  embraced  within  a  particular  Territory. 

It  was  with  some  reference  to  such  provisions  of  law,  and  to  prac- 
tices undertaken  frequently  in  conformance  with  them,  that  Henry 
R.  Schoolcraft  proclaimed  in  the  Second  Volume  of  his  congres- 
sionally  authorized  study  reports  on  Indian  Affairs  (1852)  that: 

It  is  a  documentary  history  of  our  dealings  with  the  Indian  tribes,  which  will 
outlive  all  accusation;  and  must  serve  to  convince  the  world,  that  they  have 
been  treated,  under  every  question  of  the  conflicting  triplicate  jurisdiction, 
between  "Themselves,"  the  "States,"  and  the  "United  States,"  with  justice,  a 
high  regard  for  their  natural  rights,  and  a  degree  of  patient  magnanimity, 
beyond  the  aborigines  of  any  people  whose  history  has  been  preserved,  (p.  546) 

Of  course,  any  claim  that  there  had  been  strict  observance  of  the 
national  laws  by  the  citizens  and  governments  of  the  states  and  Xation 
could  only  be  considered  more  self-serving  than  true.  The  Cherokee's 
petitions  to  the  United  States  Supreme  Court  in  Cherokee  Nation  v. 
Georgia  and  Worcester  v.  Georgia*  ultimately  sustained  when  ad- 
mitted to  the  jurisdiction  of  the  court,  revealed  the  character  of  the 
usual  train  of  events.  Before  returning  to  the  general  rules  and  prin- 
ciples of  Vattel  which  have  not  been  discussed  yet,  it  is  appropriate 
to  list  several  more  of  the  key  passages  of  these  rulings. 

In  Cherokee  Nation,  where  Chief  Justice  John  Marshall  wrote  for 
the  majority  Court  in  d&nying  injunctive  relief  to  the  Cherokee  on 
grounds  that  they  did  not  constitute  a  "foreign  nation"  within  the 
meaning  of  the  Constitution — and  thus  could  not  invoke  the  original 
jurisdiction  of  the  U.S.  Supreme  Court — the  phrases  that  were  to 
have  the  most  pervasive  future  impact  in  the  realms  of  judicial,  legis- 
lative, and  executive  or  administrative  action,  were  contained  in  the 
following  paragraphs: 

Though  the  Indians  are  acknowledged  to  have  an  unquestionable  and  hereto- 
fore, unquestioned  right  to  the  land  they  occupy,  until  that  right  shall  be  ex- 
tinguished by  a  voluntary  cession  to  our  government;  yet  it  may  well  be  doubted 
wrhether  those  tribes  which  reside  within  the  acknowledged  boundaries  of  the 
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United  States  can,  with  strict  accuracy,  be  denominated  foreign  nations.  They 
may,  more  correctly,  perhaps,  be  denominated  domestic  dependent  nations.  They 
occupy  a  territory  to  which  we  assert  a  title  independent  of  their  will,  which 
must  take  effect  in  point  of  possession  when  their  right  of  possession  ceases. 
Meanwhile  they  are  in  a  state  of  pupilage.  Their  relation  to  the  United  States 
resembles  that  of  a  ward  to  his  guardian. 

They  look  to  our  government  for  protection ;  rely  on  its  kindness  and  its 
power ;  appeal  to  it  for  relief  to  their  wants ;  and  address  the  president  as  their 
great  father.  They  and  their  country  are  considered  by  foreign  nations,  as  well  as 
by  ourselves,  as  being  so  completely  under  the  sovereignty  and  dominion  of  the 
United  States,  that  any  attempt  to  acquire  their  lands,  or  to  form  a  political 
connexion  with  them,  would  be  considered  by  all  as  an  invasion  of  our  territory! 
and  an  act  of  hostility. 

The  latter  of  the  above  italicized  statements  has  commonly  been 
looked  to  by  man}^  persons  as  the  origin  and  source  of  the  "trust  re- 
lationship" between  the  United  States  and  Indian  tribes.  In  1975,  the 
Ninth  Circuit  Court  of  Appeals  in  the  California  Santa  Rosa  case, 
which  nullified  county  zoning  laws  on  an  Indian  reservation  passed 
in  claim  of  state  authority  under  Public  Law  83-280,  the  Court  said 
as  much.  The  Ninth  Circuit  claimed  that  the  guardian-ward  concept 
of  the  trust  relationship  was  a  "creation  of  the  judiciary,"  upon  which 
the  Congress  and  the  Courts  continued  to  build  after  the  Cherokee 
case  of  1831.  However,  the  district  and  U.S.  Appeals  Court  in  the 
1075  Passamaquoddy  case  against  the  United  States  assumed  a  differ- 
ent position ;  namely,  that  the  trust  relationship  found  its  origin 
within  the  first  positive  laws  of  the  U.S.  Congress,  where  conditions 
were  imposed  upon  the  Indian  rights  of  property  and  restrictions 
placed  upon  the  tribal  freedom  to  dispose  of,  or  sell,  land  except  by 
public  treaties  having  approval  of  the  United  States. 

As  noted  previously,  the  crucial  issues  in  Worcester  v.  Georgia 
relied  upon  verbatim  citations  of  VattePs  "Law  of  Nations,"  and  fol- 
lowed the  reasoning  of  Justice  Baldwin's  dissent  in  the  case  of  Chero- 
kee Nation  v.  Georgia.  The  following  excerpts  from  the  1832  Worcester 
case  can  also  be  instructive  to  us : 

These  motives  for  planting  the  new  colony  are  incompatible  with  the  lofty 
ideas  of  granting  the  soil  and  ail  its  inhabitants  from  sea  to  sea.  They  demon- 
strate the  truth,  that  these  grants  asserted  a  title  against  Europeans  only,  and 
were  considered  as  blank  paper  so  far  as  the  rights  of  the  natives  were  con- 
cerned. The  power  of  war  is  given  only  for  defense,  not  for  conquest. 

The  charters  contain  passages  showing  one  of  their  objects  to  be  the  civiliza- 
tion of  the  Indians,  and  their  conversion  to  Christianty — objects  to  be  accom- 
plished by  conciliatory  conduct  and  good  example;  not  by  extermination. 

The  actual  state  of  things,  and  the  practice  of  European  nations,  on  so  much 
of  the  American  continent  as  lies  between  the  Mississippi  and  the  Atlantic, 
explain  their  claims,  and  the  charters  they  granted.  Their  pretensions  un- 
avoidably interfered  with  each  other;  though  the  discovery  of  one  was  admitted 
by  all  to  exclude  the  claim  of  any  other,  the  extent  of  that  discovery  was  the 
subject  of  unceasing  contest.  Bloody  conflicts  arose  between  them,  which  gave 
importance  and  security  to  the  neighbouring  nations.  Fierce  and  warlike  in  their 
character,  they  might  be  formidable  enemies,  or  effective  friends.  Instead  of 
arousing  their  resentments,  by  asserting  claims  to  their  land,  or  to  dominion 
over  their  persons,  their  alliance  was  sought  by  flattering  professions,  and  pur- 
chased by  rich  presents.  The  English,  the  French,  and  the  Spaniards,  were 
equally  competitors  for  their  friendship  and  their  aid.  Not  well  acquainted  with 
the  exact  meaning  of  words,  nor  supposing  it  to  be  material  whether  they  were 
called  the  subjects,  or  the  children  of  their  father  in  Europe;  lavish  in  profes- 
sion of  duty  and  affection,  in  return  for  the  rich  presents  they  received ;  so  long 
as  their  actual  independence  was  untouched,  and  their  right  to  self-government 
acknowledged,  they  were  willing  to  profess  dependence  on  the  power  which  fur- 
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nished  supplies  of  which  they  were  in  absolute  need,  and  restrained  dangerous 
intruders  from  entering  their  country;  and  this  was  probably  the  sense  in  which 
the  term  was  understood  by  them. 

Certain  it  is,  that  our  history  furnishes  no  example,  from  the  first  settlement 
of  our  country,  of  any  attempt  on  the  part  of  the  crown  to  interfere  ivith  the 
internal  affairs  of  the  Indians,  farther  than  to  keep  out  the  agents  of  foreign 
powers,  who,  as  traders  or  otherwise,  might  seduce  them  to  foreign  alliances. 
The  king  purchased  their  lands  when  they  were  willing  to  sell,  at  a  price  they 
were  willing  to  take ;  but  never  coerced  a  surrender  of  them.  He  also  purchased 
their  alliance  and  dependence  by  subsidies;  but  never  intruded  into  the  in- 
terior of  their  affairs,  or  interfered  with  their  self-government,  so  far  as  pre- 
spected  themselves  only. 

And,  referring  to  the  protection  provision  of  the  Cherokee  treaty : 

Protection  does  not  imply  the  destruction  of  the  protected. 

And  continuing: 

The  Indian  nations  had  always  been  considered  as  distinct,  independent  polit- 
ical communities,  retaining  their  original  natural  rights,  as  the  undisputed 
possessors  of  the  soil,  from  time  immemorial,  with  the  single  exception  of  that 
i?nposcd  by  irresistible  power,  which  excluded  them  from  intercourse  with  any 
other  European  potentate  than  the  first  discoverer  of  the  coast  of  the  particular 
region  claimed ;  and  this  was  a  restriction  which  those  European  potentates  im- 
posed on  themselves,  as  well  as  on  the  Indians.  The  very  term  "nation,"  so 
generally  applied  to  them,  means  "a  people  distinct  from  others."  The  Constitu- 
tion, by  declaring  treaties  already  made,  as  well  as  those  to  be  made,  to  be  the 
supreme  law  of  the  land,  has  adopted  and  sanctioned  the  previous  treaties  with 
the  Indian  nations,  and  consequently  admits  their  rank  among  those  powers 
who  are  capable  of  making  treaties.  The  words  "treaty"  and  "nation"  are  words 
of  our  own  language,  selected  in  our  diplomatic  and  legislative  proceedings,  by 
ourselves,  having  each  a  definite  and  well  understood  meaning.  We  have 
applied  them  to  Indians,  as  we  have  applied  them  to  the  other  nations  of  the 
earth.  They  are  applied  to  all  in  the  same  sense. 

It  is  useful  to  remember  Justice  Marsh  all's  statement  in  the 
Cherokee  Nation  case  that :  "The  condition  of  the  Indians  in  relation 
to  the  United  States  is  perhaps  unlike  that  of  any  other  two  people 
in  existence."  This  "anomalous"  condition  is  referred  to  throughout 
our  subsequent  history.  However,  we  find  that  many  have  sought  to 
exaggerate  the  "anomaly" — often  to  the  purpose  of  distorting  or  de- 
grading the  relationship. 

Arguably,  it  is  possible  and  permissible  to  give  description  to  the 
general  body  of  law  and  principles  characterizing  the  rights,  obliga- 
tions and  duties,  of  Indian  tribes  at  point  of  establishment  of  the 
United  States,  and  subsequently  at  the  time  of  forming  and  following 
relationshipswith  it.  We  do  not  discount  the  permissible  changes  in 
either  law,  rights  or  relationships  which  may  have  been  occasioned, 
or  have  properly  occurred,  since  then. 

From  the  genesis  and  underlying  principles  of  the  relationship,  we 
may  generate  a  greater  appreciation  among  both  Indian  people  and 
the  American  public  regarding  what  has  happened  in  the  national 
history,  and  also  be  able  to  render  the  more  valid  judgments  on  what 
may  constitute  the  most  proper  and  soundest  policy  for  present  and 
future  apnlication. 

According  to  the  "natural  law  of  nations" — consisting  in  the  appli- 
cation of  the  "immutable"  "law  of  nature  to  states" — "sovereignty  is 
the  most  precious  right  of  a  nation,"  or  society  of  people  who  are 
joined  by  social  compact  in  common  interests  and  pursuits  for  their 
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common  advantage.  The  nation— even  when  subjected  to  the  protection 
of  a  more  powerful  nation— has  a  perfect  right  to  security  from  ex- 
ternal injury  of  forces  which  will  obstruct  the  obligations  and  duties 
which  it  owes  to  itself;  particularly,  its  self-preservation,  the  perfec- 
tion of  the  nation  and  the  people,  and  the  happiness  which  comes  by 
satisfying  all  its  necessary  needs  from  all  available  resources.  All 
duties  which  a  nation  owes  to  itself,  it  owes  to  all  other  nations  and 
people,  but  is  obligated  to  satisfy  those  duties  only  to  the  extent  that, 
and  when,  it  will  not  injure  its  capacity  for  fulfilling  its  paramount 
present  and  future  duties  to  itself. 

On  the  right  to  security,  Vattel  wrote : 

It  is  an  evident  consequence  on  the  liberty  and  independence  of  nations,  that 
all  have  a  right  to  be  governed  as  they  think  proper,  and  that  no  state  has  the 
smallest  right  to  interfere  in  the  government  of  another.  Of  all  the  rights  that 
can  belong  to  a  nation,  sovereignty  is,  doubtless,  the  most  precious,  and  that 
which  other  nations  ought  the  most  scrupulously  to  respect,  if  they  would  not 
do  her  an  injury."  (p.  155) 

And, 

Every  nation,  as  well  as  every  man,  has  therefore,  a  right  to  prevent  other 
nations  from  obstructing  her  preservation,  her  perfection,  and  happiness — that 
is,  to  preserve  herself  from  all  injuries ;  and  this  right  is  a  perfect  one,  since 
it  is  given  to  satisfy  a  natural  and  indispensable  obligation :  for,  when  we  cannot 
use  constraint  in  order  to  cause  our  rights  to  be  respected,  their  effects  are  very 
uncertain.  It  is  this  right  to  preserve  herself  from  all  injury  that  is  called  the 
right  to  security,  (p.  154) 

Regarding  establishment  of  protection  under  care  of  another,  he 
wrote ;  at  page  94 : 

Although  a  nation  is  under  an  obligation  to  preserve  with  utmost  care  the 
liberty  and  independence  it  inherits  from  nature,  it  may  lawfully  subject  itself 
to  a  more  powerful  nation  on  certain  conditions  agreed  to  by  both  parties :  and 
the  compact  or  treaty  of  submission  will  thenceforward  be  the  measure  and 
rule  of  the  rights  of  each.  For,  since  the  people  who  enter  into  subjection  resign 
a  right  which  naturally  belongs  to  them,  and  transfer  it  to  another  nation,  they 
are  perfectly  at  liberty  to  annex  what  conditions  they  please  to  this  transfer ; 
and  the  other  party,  by  accepting  their  submission  on  this  footing,  engages  to 
observe  religiously  all  the  clauses  of  the  treaty. 

And, 

In  virtue  of  the  same  principle  which  discharges  one  of  the  contracting  par- 
ties when  the  other  fails  in  his  engagements,  if  the  more  powerful  naton  should 
assume  a  greater  authority  over  the  weaker  one  than  the  treaty  of  nrotection  or 
submission  allows,  the  latter  may  consider  the  treaty  as  broken,  and  provide  for 
its  safety  according  to  its  own  discretion.  If  it  were  otherwise,  the  inferior  nation 
would  lose  by  a  convention  which  it  had  formed  with  a  view  to  its  safety ;  and  if 
it  were  still  bound  by  its  engagements  when  its  protector  abuses  them  and  openly 
violates  his  own,  the  treaty  would,  to  the  weaker  party,  prove  a  downright 
deception,  (p.  95.) 

When  Joe  DeLaCruz,  Chairman  of  the  Quinault  Tribe,  in  1975 
stated  that  the  Quinault  Tribe  and  Reservation  is  a  "developing  na- 
tion," and  should  be  granted  the  assistance  afforded  "developing  na- 
tions," one  finds  that  such  a  concept  is  conformable  to  the  first  estab- 
lished relations  between  Indians  and  the  United  States.  In  fact,  we 
find  that  various  of  the  tribes  granted  their  aid  to  several  States  of  the 
Union  in  their  earlier  stages  of  development.  In  1850,  Kentucky,  Ala- 
bama, Tennessee,  Maryland,  Michigan,  Missouri,  Indiana,  Arkansas, 
and  the  United  States,  in  combination,  were  borrowing  $5,273,100.00 


112 


from  a  number  of  the  tribes — at  a  time  when  the  total  federal  appro- 
priations for  the  national  Indian  program,  or  administration,  for  all 
tribes  amounted  to  only  $121,500.00.  Another  $2,299,272.05.  however, 
was  being  used  in  the  same  year  for  satisfying  the  terms  of  treaties 
then  imposing  financial  obligations,  including  some  direct  payments. 
There  seems  no  sound  reason  why  tribes  might  not  be  regarded  as 
being  in  the  character  of  developing  nations  now. 

Returning  to  the  discussion  of  the  Spanish  and  Mexican  law  whieh 
affects  Indian  people — and  great  numbers  of  non-Indians  in  the  past — 
the  following  pages  will  show  the  character  of  that  law  and  some  of 
its  specifics  dating  back  to  the  early  Sixteenth  Century.  This  selection, 
from  a  1934  congressional  hearing  transcript,  additionally  shows  the 
great  complexity  involved  in  determining  questions  involving  a  great 
range  of  Indian  issues,  both  major  and  minor. 

This  extract  should  be  read  in  its  entirety,  not  only  because  it  shows 
the  constancy  and  difficulties  associated  with  the  needs  for  the  tribes 
to  defend  their  established,  ancient  and  modern,  rights  against  federal, 
state,  and  local  encroachments,  but  because  it  illustrates  also  some  of 
the  errors  in  public  policy  and  judicial  powers  frequently  relied  upon 
to  justify  the  taking  of  Indian  resources  and  rights. 

This  matter  involved  the  Papago  Tribe  of  Arizona  (and  Sonora 
State  of  Mexico).  Of  considerable  interest  in  the  legal  opinion  and 
arguments  presented  on  the  issue  of  mineral  rights  is  the  discussion  of 
the  question  of  whether  or  not  Indians  are  Indians.  The  Supreme 
Court  decisions  which  ruled  that  Pueblo  Indians  were  not  Indians, 
which  decision  remained  in  force  to  affect  policy  and  relationships  for 
a  number  of  years  before  being  overruled  by  a  later  Court,  is  particu- 
larly instructive. 

The  English  colonial  laws  parallel  most  of  the  affirmations  of  rights 
in  person  and  property  for  Indians  as  was  contained  in  the  Spanish 
law.  However,  additional  to  laws  relating  to  trustee  relationships,  the 
English  laws  incorporated  the  processes  of  treaty-making  with  the 
tribes  in  recognizing  the  national  character  or  sovereignty  of  the  In- 
dian nations. 


[Hearing  before  the  73d  Cong.,  2d  sess.,  Apr.  24,  1934] 

TO  EESTORE  LANDS  OF  THE  PAPAGO  INDIAN  RESERVA- 
TION IN  ARIZONA  TO  EXPLORATION  AND  LOCATION 
UNDER  THE  PUBLIC  LAND  MINING  LAWS 

Committee  on  Indian  Affairs 

United  States  Senate 


S.J.  RES.  95 — A  JOINT  RESOLUTION  RESTORING  LANDS  OF  THE  PAPAGO 
INDIAN  RESERVATION  IN  ARIZONA  TO  EXPLORATION  AND  LOCATION  UNDER 
THE  PUBLIC  LAND  MINING  LAWS 

Sells,  Ariz.,  February  15,  1933. 
Subcommittee  of  the  Committee  on  Indian  Affairs, 
United  States  Senate,  Washington,  D.G. 

Gentlemen  :  For  your  consideration,  we  submit  the  following  resolution 
unanimously  adopted  by  the  general  Council  of  the  Papago  Pueblo  Indians, 
held  at  Sells,  Ariz.,  on  Saturday,  February  4, 1933. 

That  the  executive  committee  of  the  council  send  copies  of  this  resolution 
to  the  Secretary  of  the  Interior  and  the  Commissioner  of  Indian  Affairs. 

There  was  presented  to  the  council  a  copy  of  a  bill  which  it  is  proposed  to 
submit  to  Congress  by  the  Honorable  Carl  Hayden.  This  bill  was  read  to 
the  council  and  interpreted  into  the  Papago  language  and  was  thoroughly 
discussed  by  the  council.  It  was  unanimously  agreed  that  this  proposed  bill, 
if  enacted,  would  make  little,  if  any,  change  in  the  arrangement  which  has 
existed  since  the  creation  of  the  reservation  by  Executive  order  of  February  1, 
1917,  and  that  the  proposed  bill  would  not  promote  our  welfare  and  best 
interests.  We,  therefore,  protest  against  its  enactment  and  pray  that  the 
Secretary  of  the  Interior  and  the  Members  of  Congress  of  the  United  States 
defeat  its  passage.  The  council  feels  it  would  be  unfair  that  such  a  bill  would 
be  passed  without  first  investigating  the  complaints  which  we  have  expressed 
against  the  situation  as  it  exists. 

We  further  pray  that  the  Members  of  Congress  enact  legislation  restoring 
our  mineral  rights,  surface  and  subsurface,  putting  us  on  an  equal  basis  as  to 
rights  and  privileges  with  the  Indians  on  all  other  Executive  order  reservations. 

Any  mining  development  on  our  lands  the  tribe  desire  that  they  pay  royal- 
ties and  be  subject  to  rules  and  regulations  that  the  Secretary  of  the  Interior 
may  prescribe.  The  Papago  Indians  feel  that  it  would  be  a  great  benefit 
for  the  tribe  if  the  mineral  rights  were  restored  to  them,  as  the  revenues 
from  them  would  help  materially  in  the  development  of  the  other  resources 
of  the  reservation  by  creating  a  tribal  fund,  which  would  assist  in  self-support,, 
education,  and  independence.  We  feel  that  we  are  entitled  to  these  minerals, 
as  our  people  have  struggled  for  existence  on  these  desert  lands  since  time 
immemorial.  The  Government  of  the  United  States  spent  something  like 
43  million  dollars  to  subdue  the  Apaches,  who  were  hereditary  enemies  of  the 
Papago.  The  Apache  is  rationed  by  the  Government  and  has  much  more 
benefits  from  the  Government,  while  the  Papago  helped  the  white  people  in 
settling  southern  Arizona,  and  fought  with  some  of  the  early  pioneers  against 
the  Apaches. 

Today  the  Papago  is  given  no  consideration  whatsoever  by  the  local  white 
people  and  the  protest  of  the  Tucson  Chamber  of  Commerce  voiced  their 
disapproval  of  the  order  of  the  Secretary  of  the  Interior  withdrawing  our 
lands  from  all  forms  of  mineral  entry,  which  order  was  dated  October  26, 
1932,  and  was  issued  in  order  to  give  Congress  an  opportunity  to  investigate 
our  claims. 
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The  chamber  also  said  that  the  Papagos  had  made  a  contract  with  the 
Government  and  for  that  reason  the  minerals  on  our  lands  are  open  to  explora- 
tion;  that  nobody  ever  prospected  on  the  Apache,  Hopi,  Navajo  Reservations 
for  the  reason  that  there  is  too  much  red  tape  wherever  the  Secretary  of  the 
Interior  had  a  hand  in  dealing  with  minerals  on  reservations. 

Should  the  Tucson  Chamber  of  Commerce  be  granted  a  congressional  investi- 
gation, which  they  said  they  would  demand,  we  ask  that  this  investigation 
be  held  at  the  Sells  Indian  Agency,  and  ask  that  the  Department  detail  some 
unprejudiced  officials  who  will  make  an  honest,  thorough,  and  fair  investigation, 
and  that  such  officials  be  free  from  political  influence.  As  facts  cannot  be 
determined  by  hearsay,  therefore  we  think  it  fair  and  just  that  any  investiga- 
tion be  held  here  at  the  agency  where  all  of  the  evidence  may  be  found. 

In  conclusion,  we  appeal  to  the  United  States  Government  to  take  an  interest 
in  its  subjects,  protect  our  rights  which  are  in  peril,  and  promote  our  welfare 
in  making  the  Papago  independent.  By  taking  our  mineral  rights  you  make 
us  dependent  on  the  Government. 

We  trust  that  this  matter  shall  be  given  thorough  consideration  from  all 
angles  before  a  final  decision  is  reached. 
Very  respectfully, 

Martin  Maristo, 
Richard  Hendrick, 
Chairman  Executive  Committee,  Papago  Tribal  Council. 
Member  Papago  Tribal  Council  Executive  Committee. 

Juan  Harvey,  Secretary. 

Attest  • 

Mr.  Graves.  T  wish  to  offer  for  and  have  printed  in  this  record  the 
briefs  by  myself  and  Capt.  C.  C.  Calhoun,  both  as  to  law  and  as  to 

the  facts: 

Before  the  Honorarle  Solicitor  of  the  Interior  Department  Supplemental 
Memorandum  on  the  Question  of  the  Papago  Indian  Mineral  Title 

The  following  supplemental  memorandum  on  the  question  of  the  title  of  the 
Papago  Indians  to  the  minerals  underlying  the  area  of  their  communal  estate 
is  respectfully  submitted. 

The  following  propositions  must  be  accepted  as  correct : 

1.  That  the  Papago  title  was  not  diminished  by  the  transfer  under  the  Gadsden 
purchase  from  Spain  by  the  United  States  cannot  be  questioned. 

2.  Subsequent  to  the  transfer  that  title  could  not  be  diminished  by  the  United 
States  but  could  be  confirmed  and  rendered  more  secure. 

What  was  the  title,  then,  of  the  Papagos  under  the  Spanish  and  Mexican  laws 
at  the  time  of  the  transfer? 

This  question  has  been  quite  fully  discussed  in  the  original  memorandum  filed 
herein,  but  a  brief  reference  thereto  may  be  helpful. 

That  the  Papagos  had  made  discoveries  to  a  very  considerable  extent  in  the 
country  over  which  they  claimed  and  exercised  jurisdiction  is  fully  established. 
In  the  Memoir  of  the  Proposed  Territory  of  Arizona,  by  Sylvester  Mowry,  Dele- 
gate elect  Polkinhorn,  1857,  Congressional  Library  No.  F  786  M  93,  at  page  16, 
appears  the  following  quoting  from  Gray's  exploration  from  the  San  Pedro : 

"The  Indians  represent  rich  placers  existing  throughout  this  region,  and  large 
numbers  of  them  have  lately  come  in  with  considerable  quantities  of  the  dust." 
And  at  page  5  appears  the  following : 

"In  a  report  of  the  Government  of  the  viceroy  of  Spain,  made  during  the 
earlv  settlement  of  the  province.  I  find  the  following  language :  'A  scientific 
exploration  of  Sonora  (this  included  the  Gadsden  purchase)  with  reference 
to  mineralogy,  a  long  with  the  introduction  of  families,  will  lead  to  a  discovery 
of  gold  and  silver  so  marvelous  that  the  result  will  be  such  as  has  never  yet 
been  seen  in  the  world,'  *  *  *"  Kino. 

In  very  early  days,  under  the  Spanish  laws:  "As  to  the  mines,  whether 
they  were  on  public  or  private  lands,  and  whether  they  were  of  the  precious 
or  baser  ores,  they  formed  a  part  of  what  was  termed  the  royal  patrimony. 
They  were  regulated  and  worked  by  ordinances  from  the  King"  (Chouteau  v. 
Molony,  57  U.S.  203). 

But  this  was  very  greatly  modified  as  shown  by  the  following  from  the  same 
case : 


"The  right  of  the  Indians  to  work  the  mines,  upon  their  own  account,  was 
at  one  time  questioned.  It  was  determined  that  they  could  do  so.  Law  14,  title 
19.  book  4,  collection  of  the  Indies,  Rock.,  137.  And  the  mines  discovered  by 
Indians  were  declared  to  be.  in  respect  to  boundaries,  on  the  same  footing 
without  any  distinction,  as  those  worked  or  discovered  by  Spaniards.  *  *  * 
Besides  the  privileges  just  stated,  they  were  exempted  from  a  strict  compliance 
with  the  ordinance  in  respect  to  the  registry  of  their  mines.  Indeed,  every 
indulgence  was  given  to  them.  Much  care  was  taken  to  preserve  for  them 
their  property  in  mines,  and  to  give  to  them  the  means  of  working  them." 

This  is  made  absolute  by  an  edict  from  the  Emperor  Charles :  "Law  14th. 
That  Indians  equally  with  Spaniards  may  hold  and  work  mines  of  gold  and 
silver." 

Emperor  Charles  and  Princess  G.,  at  Madrid,  17th  December  1851;  Philip  II, 
loth  April  1503,  16th  March  1575 ; 

"We  command  that,  in  relation  to  the  Indians,  no  restriction  be  imposed  on 
their  discovering,  holding,  and  occupying  mines  of  gold  and  silver  or  other 
metals,  or  working  them  in  the  same  manner  as  is  done  by  Spaniards  in  con- 
formity with  the  ordinances  of  each  Province,  and  may  extract  these  metals 
for  their  own  profit  and  for  the  payment  of  their  personal  tax ;  and  no  Spaniard 
or  Cacique  shall  have  part  or  control  in  the  mines  which  the  Indians  shall  have 
discovered,  hold,  and  worked." 

Thus,  the  Papagos  right  to  the  minerals  is  clearly  established  under  the 
Spanish  and  Mexican  laws. 

There  can  be  no  question  that  the  records  in  this  case  show  that  this  tribe 
of  the  Papago  Indians  and  their  ancestors  are  now  and  for  time  immemorial 
have  been  in  the  open  notorious  and  undisputed  possession  of  the  lands  under 
consideration  as  a  consequence  of  which  the  Supreme  Court  has  said,  in  refer- 
ring to  their  title,  that  it  "is  considered  as  sacred  as  the  fee-simple  title  of  the 
whites"  (ffitchel  v.  United  States  (34  U.S.  746) ). 

This  question  seems  to  have  been  settled  by  Justice  Stone  of  the  Supreme 
Court  in  his  opinion  when  Attorney  General  of  the  United  States  in  which  he 
said,  in  defining  the  right  of  the  Indians  to  the  minerals  underlying  their  land : 

"Yet,  as  hereafter  shown,  it  would  violate  practically  all  legislative  prece- 
dents for  Congress  to  dispose  of  lands  and  mineral  deposits  in  Indian  reserva- 
tions of  any  kind  without  directing  payment  of  some  portion  of  the  proceeds 
to  the  Indians." 

In  answer  to  the  argument  that  the  mineral  deposits  did  not  pass  to  the 
Indians  by  Executive  orders,  the  Attorney  General  said : 

"That  the  President  had  authority  at  the  date  of  the  order  to  withdraw 
public  lands  and  set  them  apart  for  the  benefit  of  the  Indians,  or  for  other 
public  purposes,  is  now  settled  beyond  the  possibility  of  controversy.  United 
States  v.  Midwest  Oil  Co.  (236  U.S.  459)  ;  Madison  v.  United  States  (260  U.S. 
545)." 

Again  at  page  177,  quoting  from  Spalding  v.  Chandler  (160  U.S.  394),  as 
follows : 

••  'When  Indian  reservations  were  created,  either  by  treaty  or  Executive 
order,  the  Indians  held  the  land  by  the  same  character  or  title,  to  wit,  the 
right  to  possess  and  occupy  the  land  for  the  uses  and  purposes  designated.'  " 

At  page  179,  in  referring  to  numeous  treaties  and  acts  of  Congress  relating 
to  the  subject,  the  Attorney  General  says : 

"In  all  these  instances  Congress  has  recognized  the  right  of  the  Indians  to 
receive  the  full  sales  value  of  the  land,  including  the  value  of  the  timber,  the 
minerals,  and  all  other  elements  of  value,  less  only  the  expenses  of  the  Gov- 
ernment in  surveying  and  selling  the  lands.  Legislation  and  treaties  of  this 
character  were  dealt  with  in  Frost  v.  Wi?mie  (157  U.S.  46,  50)  ;  Minnesota  v. 
Hitchcock  (185  U.S.  273 )  :  Lone  Wolf  v.  Hitchcock  (187  U.S.  553)  ;  United 
States  v.  Blendaur  (128  Fed.  910,  913)  :  Ash  Sheep  Co.  v.  United  States  (252 
U.E.  159)  *  *  *.  Again  by  a  provision  in  the  Indian  appropriation  act  of 
June  30,  1919.  the  Secretary  of  the  Interior  to  lease,  for  the  purpose  'of  mining 
for  deposits  of  gold,  silver,  copper,  and  other  valuable  metalliferous  minerals' 
any  part  of  the  unallotted  lands  within  'any  Indian  reservation'  within  the 
States  of  Arizona,  California.  Idaho,  Montana,  Nevada,  New  Mexico,  Oregon, 
Washington,  or  Wyoming  heretofore  withdrawn  from  entry  under  the  mining 
laws."  These  States  contained  numerous  Executive  order  reservations,  and  yet 
the  act  declares  that  all  the  royalties  accruing  from  such  leases  shall  be  paid 
to  the  United  States  'for  the  benefit  of  the  Indians'  (41  Stat.  3,  31-33)." 
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Again  in  referring  to  the  title  of  the  Indians  the  Attorney  General  said: 
"As  late  as  1872  the  Supreme  Court  said  'unmistakably  their  title  was  absolute, 
subject  only  to  the  preemption  right  of  purchase  acquired  by  the  United 
States  as  the  successor  of  Great  Britain,  and  the  right  *  *  *  to  prohibit  the  gale 
of  the  lands  to  any  other  governments  or  their  subjects'  Holdcn  v.  Joy  (17  Wall. 
211,  214,  34  Op.  Atty.  Gen.  171)." 

COMMUNAL  OWNERSHIP  WAS  IN  THE  ENTIRE  TRIBE  AND  NOT  IN  THE  SEPARATE 

PUEBLOS 

During  the  early  days  of  the  Spanish  rule  it  is  very  doubtful  if  the  Spanish 
Government  and  any  knowledge  that  the  Papago  Indians  had  different  units, 
or  pueblos.  In  all  the  laws,  constituting  grants,  they  were  treated  as  one  unit 
and  as  a  matter  of  fact  they  are  and  always  havo  been  treated  as  one  unit. 
They  wTere  and  today  are  one  people,  and  each  pueblo  is  more  in  the  nature 
of  individual  families,  having  their  homes  in  different  portions  of  their  lands. 
The  families  of  course  grew,  and  the  new  additions  to  the  family  resided  with 
or  near  the  family,  forming  a  sort  of  clan  or  family  group.  At  all  times  the 
Papago  Indians  had  a  general  common  council  composed  of  representatives, 
sometimes  from  one  pueblo,  sometimes  one  person  represented  a  half  drown 
pueblos.  This  council  had  jurisdiction  and  exercised  authority  and  control  over 
all  of  the  pueblos  in  the  territory  of  the  Papago  country  including  the  inter- 
vening spaces  between  the  pueblos. 

This  council  met  periodically  and  passed  rules  and  regulations  governing 
not  only  the  personal  conduct  of  the  Papago  Indians,  but  the  use  and  disposi- 
tion of  the  lands.  In  other  words,  the  Papago  Indians,  as  one  unit,  claimed 
to  be  the  owners  of  the  entire  property  under  a  communal  title,  and  any  in- 
dividual right  or  use  of  any  particular  pueblo  to  any  of  the  land  is  by  virtue 
of  the  permission,  rules,  and  regulations  of  the  entire  tribe  acting  through  the 
common  council. 

The  Supreme  Court  in  Mitchell  v.  United  States  (34  U.S.  745)  in  referring  to 
the  tribal  ownership  of  land  said  : 

"One  uniform  rule  seems  to  have  prevailed  from  their  first  settlement 
(Spanish)  as  appears  by  their  laws:  that  friendly  Indians  were  protected  in 
the  procession  of  the  lands  they  occupied,  and  were  considered  as  owning  them 
by  a  perpetual  right  or  possession  in  the  tribe  or  nation  inhabiting  thrm  as 
their  common  property  from  generation  to  generation.  Yot  as  the  right  of  the 
individuals  located  on  particular  spots."  (Italic  supplied.) 

In  United  States  v.  Joseph  (94  U.S.  614-17).  the  Court  said:  "If  the  Pueblo 
Indians  differ  from  other  inhabitants  of  New  Mexico  in  holding  lands  in 
common,  and  in  a  certain  patriarchal  form  of  domestic  life,  they  only  resemble 
in  this  regard  the  Shakers  and  other  communistic  societies  of  this  country." 

Through  their  methods  and  customs  in  dealing  with  the  Indians,  it  is  fully 
established  that  both  Spain  and  Mexico  recognized  that  the  ownership  of  the 
entire  territory  occupied  by  the  different  bands  of  the  Indian  tribes  was  in  the 
tribe  as  a  whole  and  not  in  the  respective  bands  or  pueblos  composing  the  tribe. 
It  is  a  matter  of  common  knowledge  and  particularly  of  this  Department  that 
the  United  States  has  invariably  treated  with  the  tribe  as  a  whole  in  making  all 
treaties  which  include  the  cession  of  the  lands  owned  or  occupied  by  the  Indians. 
In  some  instances  the  title  to  the  property  has  been  recognized  as  being  in  the 
tribe  in  territory  fully  as  sparsely  occupied  as  in  the  case  of  the  Papagos. 

Respectfully  submitted,  the  13th  day  of  January  1934. 

Eugene  L.  Graves, 
C.  O.  Calhoun, 
Counsel  for  the  Papago  Indians. 

The  Indian  pueblos  in  the  Territory  of  New  Mexico  have  for  many  years  been 
considered  by  many  lawyers  as  having  a  fee-simple  title  with  the  right  of  aliena- 
tion, but  this  right  of  alienation,  according  to  the  understanding  of  the  writer 
hereof,  needed  to  have  the  approval  of  the  Secretary  of  the  Interior  and  a  test 
case  was  filed  by  those  land  speculators,  which  case  was  the  alleged  case  of  the 
pueblo  of  Santa  Rosa,  one  of  the  pueblos  comprising  the  Papago  Tribe  of  Pueblo 
Indians,  against  A.  B.  Fall,  Secretary,  was  handled  in  an  equity  case.  This  case 
went  to  the  Court  of  Appeals  (46  Appls.  411),  after  which  it  was  appealed  to 
the  Supreme  Court  of  the  United  States  and  decided  in  249  United  States  110, 
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when  it  was  remanded  again  for  trial.  Afterward  it  was  appealed  to  the  Court 
of  Appeals  of  the  District  of  Columbia  and  decided  April  5,  1926,  a  copy  of  which 
decision  is  set  forth  to  show  the  laws  relative  thereto. 

This  case  was  appealed  to  the  United  States  Supreme  Court  and  decided  in 
the  October  1926  term,  No.  511,  copy  of  which  opinion,  rendered  on  the  21st  day 
of  February  1927,  is  attached  hereto.  By  a  careful  reading  of  these  various 
decisions  you  can  see  that  the  real-estate  promoters  endeavored  to  get  something 
for  nothing,  overlooking  the  vital  element  of  having  their  contract  with  the 
attorneys  approved  by  the  Secretary  of  the  Interior,  under  paragraphs  2103  and 
2116  of  the  Revised  Statutes  of  the  United  States. 

Now,  we  give  you  certain  decisions,  rules,  and  regulations  which  in  the  opinion 
of  the  undersigned  give  these  Indians  their  rights — not  only  the  right  of  Indian 
occupancy  but  the  fee-simple  title  which  includes  the  minerals  and  as  we  have 
shown  by  the  evidence  adduced  these  Indians  were  miners  and  mining  gold  in 
this  very  country  at  the  time  the  same  became  a  part  of  the  United  States. 

We  copy  to  you  for  your  consideration  excerpts  from  laws  covering  the  above : 

The  following  quotations  taken  for  the  most  part  from  the  famous  Laws  of 
the  Indies,  which  was  first  begun  by  decree  of  Charles  V  of  Spain  in  the  year 
1543.  This,  you  have  to  admit,  is  some  time  before  the  United  States  gained  the 
territory  under  question,  and  this  was  extended  by  subsequent  decrees  of  the 
Spanish  kings  until  they  constituted  one  of  the  best  codes  of  laws  ever  promul- 
gated. This  code  of  laws  comprehended  all  the  laws  of  Spain  with  regard  to 
Spanish  America,  and  it  determined  the  personal  rights  and  the  property  rights, 
and  the  political  rights  of  both  Spaniards  and  Indians  in  America.  The  following 
translations  are  from  an  edition  of  the  Laws  of  the  Indies,  which  was  published 
in  Madrid  in  1889,  but  we  are  advised  that  there  has  been  no  material  change 
in  the  text  for  over  100  years.  The  original  decree  published  in  1543  shows 
that  the  Indians  were  made  free  and  that  their  laws  and  customs  were  continued 
and  that  they  were  allowed  to  sue. 

Decree  of  Charles  V  in  1543 :  "And  because  our  chief  intention  and  will  has 
always  been  and  is  the  preservation  and  increase  of  the  Indians  and  that  they 
be  instructed  in  the  matters  of  our  holy  Catholic  faith  and  be  well  treated  as 
free  persons  and  our  vassals  as  they  are,  etc.  The  audiencias  (courts)  must  not 
allow  that  in  suits  between  Indians  or  in  ordinary  proceedings  at  law  any 
dilatory  measure,  as  is  wont  to  happen,  through  the  malice  of  some  advocate  and 
solicitor,  but  that  they  be  determined  by  strictly  observing  the  customs,  unless 
they  be  manifestly  unjust  and  that  the  said  courts  take  care  that  this  be  observed 
by  the  other  inferior  judges." 

Laws  of  Indies  (book  IV,  title  12,  law  14  (1578) )  :  "Because  we  have  wholly 
succeeded  to  the  lordship  of  the  Indies  and  because  the  public  lands  not  granted 
away  by  kings,  our  predecessors,  or  by  us,  in  our  opinion  belong  to  our  patri- 
mony and  royal  crown,  it  is  suitable  that  all  the  land  which  is  held  in  posses- 
sion without  just  and  true  titles  shall  be  restored  to  us,  it  belongs  to  us,  so 
that  reserving  before  every  thing  that  which  to  us  or  viceroys,  courts,  or  gover- 
nors may  appear  necessary  for  plazas,  commons,  public  lands,  pastures,  and 
territory  of  the  inhabited  villages  and  towns  in  view  of  their  present  condi- 
tion as  well  as  of  the  future  and  their  possible  expansion,  and  granting  to  the 
Indians  that  of  which  they  may  reasonably  have  need  for  working  the  land 
and  making  their  crops  and  for  their  education,  confirming  them  in  that  which 
they  now  have  and  giving  to  them  in  addition  that  which  is  necessary  all  the 
rest  of  the  lands  may  remain  and  be  free  and  unencumbered  to  be  disposed 
of  according  to  our  will.  Wherefore  we  order  and  direct  the  viceroys  and 
president  of  the  pretorial  courts  that  when  it  appears  proper  to  them  they 
shall  announce  a  suitable  limit  of  time  in  order  that  those  in  possession  may 
exhibit,  before  them  and  the  officers  of  their  courts  which  may  name  the  title 
of  the  lands,  plantations,  farms,  stock  farms,  protecting  those  who  are  in 
possession  with  good  title  and  guaranties  or  with  just  prescription  and  they 
shall  return  and  restore  to  us  the  remaining  land  to  be  disposed  of  according 
to  our  will." 

Laws  on  Indies  (IV,  12,  18  (1642))  :  "We  order  that  the  sale,  cultivation, 
and  adjustment  of  lands  shall  be  made  with  such  precautions  that  the  Indians 
shall  be  left  the  lands  which  may  belong  to  them,  not  only  as  individuals  but 
also  as  communities,  and  the  waters  and  the  streams  and^  the  lands  in  which 
may  hnve  been  made  aqueducts  or  any  other  improvements  by  which  the  lands 
Tiave  been  fertilized  by  their  personal  industry;  these  shall  be  reserved  in  the 


118 


first  place  and  in  no  case  shall  they  he  sold  or  alienated,  and  the  judges  which 
may  be  sent  shall  satisfy  the  Indians  which  are  found  upon  the  lun'ls,  and  shall 
leave  the  lands  to  each  one  of  the  old  tributaries,  reservados,  and  Indian  head' 
men,  governors,  absent  ones,  and  communities." 

Laws  of  Indies  (IV,  12,  19  (1616);  :  "No  one  shall  be  allowed  to  enter  into 
a  composition  of  lands  unless  he  has  possessed  them  for  10  years,  even  though 
he  may  allege  that  he  has  so  possessed  them,  because  this  pretext  alone  must 
not  be  sufficient,  and  the  communities  of  Indians  shall  be  admitted  to  composi- 
tion in  preference  to  the  other  particular  person,  granting  to  them  every 
convenience." 

Laws  of  Indies  (IV,  1,  23  (1609))  :  "It  is  just  that  the  Indians  shall  have 
time  to  work  their  properties  and  those  of  the  community  and  that  the  viceroys 
and  governors  shall  proclaim  that  which  may  be  necessary,  to  the  end  that 
they  can  come  to  their  farms,"  etc. 

Laws  of  Indies  (VI,  1,  30)  :  "Those  of  whom  Indians  have  been  granted 
cannot  succeed  to  the  lands  and  hereditaments  which  may  be  left  vacant  by 
reason  of  the  death  of  the  Indians  granted  without  heir  or  successors,  and  to 
those  lands  and  hereditaments  shall  succeed  the  pueblos  where  they  resided 
up  to  the  amount  which  may  reasonably  be  necessary  for  the  payment  and 
alleviation  of  the  tributes  which  were  imposed  upon  them  and  something  more, 
and  the  others  which  may  remain  shall  be  applied  to  our  royal  patrimony." 

Laws  of  Indies  (V,  3,  6  (1818))  :  "In  all  the  pueblos  which  have  more  than 
100  Indians  there  must  be  2  or  3  signers  and  each  new  pueblo  a  sacristan,  etc." 

Laws  of  Indies  (VI,  3.  15)  :  "We  order  that  in  every  new  pueblo  and  n^w 
pueblo  there  must  be  an  Indian  alcade  of  that  place,  and  if  there  are  more  than 
80  houses,  2  alcades  and  2  councilmen.  also  Indians,  and  although  the  pueblo 
may  be  very  great  there  shall  be  not  more  than  2  alcades  and  4  councilmen,  and 
if  there  should  be  less  than  80  Indians  and  should  amount  to  40,  no  more  than 
1  alcade  and  1  councilman  must  be  chosen  on  New  Year's,  others,  as  is  practiced 
in  the  Spanish  and  Indian  pueblos  in  the  presence  of  curates." 

Laws  of  Indies  (VI,  3.  10.  18)  :  "The  Indian  alcades  of  the  new  pueblos  shall 
have  jurisdiction  solely  to  inquire,  arrest,  and  take  the  delinquents  to  the  prison 
of  the  Spanish  pueblo  of  that  district ;  but  they  can  punish  with  a  day  in  prison 
and  6  or  8  strokes  the  Indian  who  fails  at  mass  on  the  day  of  fiesta  or  gets  drunk 
or  commits  any  other  similar  fault,  and  if  he  shall  be  very  drunk  he  must  be 
punished  with  more  rigor;  but  leaving  to  the  headmen  that  which  may  be  pun- 
ished by  compelling  his  Indians  to  labor.  The  government  of  the  pueblo  shall  be 
charge  of  said  alcades  and  councilmen  in  all  respects." 

Laws  of  Indies  (VI,  3,  29)  :  "We  order  that  in  the  pueblos  of  Indians  there 
shall  be  no  proprietary  officers  or  officials  other  than  those  permitted  by  the 
government  of  each  province  and  because  it  is  ordered  that  where  it  may  be 
absolutely  necessary  the  officers  or  constable  and  scriveners  shall  be  sold,  our 
will  and  intention  is  that  these  shall  be  sold  only  (under)  condition  that  the 
scriveners  be  loyal  and  hold  the  title  of  notary  as  is  directed  by  the  general 
laws." 

Laws  of  Indies  (VI,  4,  1  (1619))  :  "Having  understood  that  certain  excesses 
and  disorders  are  committed  in  the  administration  of  the  common  property  and 
mortgages  of  the  Indians,  we  have  found  it  necessary  to  remedy  this  according 
to  the  difference  of  time  and  occasion  under  which  the  different  orders  were 
made;  and  because  the  matter  is  of  so  great  importance  that  it  requires  special 
mention  we  order  our  viceroys,  presidents,  judges,  and  officials  to  give  particular 
obedience  and  execution  as  we  change  it  upon  them  that  in  the  community  treas- 
ury shall  enter  all  the  common  property  of  the  Indians  and  the  instruments  and 
guaranties.  In  the  community  treasury  must  enter  all  the  property  which  the 
body  and  collection  of  Indians  of  each  pueblo  may  have,  etc." 

Laws  of  Indies  (VI,  4,  3  (1019)  )  :  Provide  that  nothing  shall  go  into  the  com- 
munity treasury  '•which  does  not  belong  to  the  Indians  in  common",  and  anything 
else  which  is  put  in  the  community  treasury  shall  ipso  jure  be  forfeited  and 
become  the  property  "of  the  community,"  id.  VI.  4.  4  provides  that  everything 
coming  from  this  property  (the  community  property)  shall  be  put  in  a  strong 
box;  id.  VI,  4.  5  directs  the  officials  to  ascertain  the  money  in  the  community 
treasury  which  apparently  is  suitable  in  quantity,  and  to  cause  it  to  be  invested 
in  new  and  safe  mortgages  "applying  to  each  community  that  which  is  bought 
with  this  income  and  rents  or  making  the  pro  rata  provided  by  the  foregoing 
law,  but  if  possible  distinct  investments  must  be  made  so  that  each  community 
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may  have  that  which  belongs  to  it."  Id.  VI.  4,  6  provides  thai  tf  an  Indian  mort- 
gage is  redeemed  the  amount  can  be  combined  with  money  of  another  community 
or  other  communities  and  each  contributing  community  shall  have  a  pro  rata,  as 
shown  by  the  books  of  account,  which  must  be  credited  to  each  of  the  commu- 
nities. Id.  VI,  4,  9  provides  that  books  of  account  are  to  be  kept  in  each  com- 
munity treasury  in  which  shall  be  entered  the  "necessary  and  common  expenses 
of  the  communities  to  which  they  belong."  An  account  must  be  kept  of  the  mort- 
gages and  of  the  community  to  which  each  mortgage  belongs.  In  another  book 
"must  be  made  an  inventory  and  statement  as  clear  and  complete  as  possible  of 
the  Indians'  pueblos  and  communities  which  hold  a  part  of  these  mortgages, 
expressing  the  amount  of  rents  which  belong  to  each  one,  and  upon  what  goods 
it  is  imposed,  etc." 

Laws  of  Indies  (VI,  4,  10)  :  "We  especially  desire  and  offer  that  the  property 
of  the  community  shall  not  be  taken  by  fraud  or  withdrawn  from  the  Indians, 
and  in  no  case,  with  knowledge  or  without  knowledge,  extraordinary  or  inciden- 
tal, shall  money  be  taken  from  their  treasuries  in  small  or  great  quantities  by 
reason  of  loans,  even  though  it  may  be  agreed  to  return  it  immediately  to  them, 
not  even  for  payment  of  guards  or  for  the  benefit  of  public  servants  nor  for  any 
other  necessities  which  are  or  may  be  called,  since  no  necessity  can  be  mere 
universal  or  privileged  than  that  of  the  Indians  to  whom  this  property  belongs." 

Laws  of  Indies,  VI,  4,  22  (1619)  :  "The  fiscal  (district  attorney)  of  the  au- 
diencias  (high  courts)  must  act  in  causes  hearing  upon  mortgages  and  community 
goods  as  he  thinks  best,  being  their  defender  and  advocate  in  everything  which 
there  may  be,  demands,  requests,  responses,  acceptances,  and  other  judicial  pro- 
ceedings of  every  kind,  completing  as  he  may  be  obliged  so  that  the  legal  pro- 
ceedings must  proceed  under  his  direction,  and  this  is  in  accordance  with  thai 
which  has  been  enjoined  upon  all  fiscal*  for  the  protection  and  defense  of  the 
Indians  and  their  goods." 

Id.  4,  24,  provides  for  accounting  for  "everything  which  belongs  to  the 
communities." 

Laws  of  the  Indies,  VI,  4,  33  (3821)  :  "We  direct  the  viceroys  and  judges  of 
mortgages  that  every  year  they  cause  the  Indian  councilmen  to  send  them  a  state- 
ment and  balance  of  the  amount  of  the  community  goods  received  and  of  the 
state  of  all  those  treasures  in  their  districts  in  order  that  the  councilmen  may 
be  most  careful  and  remedy  the  losses  which  are  necessary  and  the  district 
attorney  must  see  to  it  that  this  is  done." 

Laws  of  the  Indies,  VI,  7,  2  (1558)  directs  that  the  courts  must  hear  and 
decide  the  claims  of  Indian  headmen  and  shall  restore  to  the  headmen  the- 
powers  and  jurisdiction  and  rights  and  rents  of  which  they  have  been  unjustly 
deprived  and  "they  shall  do  the  same  if  any  pueblo  may  have  been  dispoiled 
of  the  right  which  they  have  to  choose  headmen." 

Royal  decree  of  instructions,  regarding  public  lands,  of  October  15,  1754, 
one  of  the  most  important  Spanish-American  laws  ever  passed,  as  it  is  the 
basis  of  very  many  Mexican  titles  (i  Legislacion  Mexicanna.  Mexico.  1S70. 
pp.  13, 14)  : 

"The  judges  and  officers  in  whom  is  delegated  the  jurisdiction  over  the 
sale  and  composition  of  crown  lands  shall  act  with  lenity,  forbearance,  and 
moderation,  wTith  verbal  and  no  judicial  process,  in  questions  of  lands  pos- 
sessed by  Indians,  and  of  other  lands  which  they  (Indians)  may  need,  espe- 
cially for  their  work,  cultivation,  and  stock  raising ;  since  in  regard  to  lands 
of  communities  and  those  granted  to  their  pueblos  for  pastures  and  common 
lands,  nothing  new  must  be  done,  maintaining  them  in  possession  thereof  and 
restoring  to  them  those  that  have  been  taken  from  them  and  giving  them  more 
land  as  the  exigencies  of  the  population  require,  and  using  no  rigor  in  regard 
to  those  held  by  the  Spaniards  and  people  of  other  castes,  keeping  in  mind  the 
provisions  of  Laws  14,  15,  16,  18,  and  19,  title  XII,  book  IV,  of  the  Compila- 
tion of  the  Indies." 

The  decree  further  provides  that  lands  sold  or  compromised,  whether  the 
persons  in  possession  do  or  do  not  have  deeds,  shall  be  left  in  the  quiet  posses- 
sion of  their  possessors,  with  proper  notes  on  their  title  deeds,  etc.,  and  that 
when  there  are  no  titles  papers,  "it  shall  be  sufficient  to  prove  ancient  posses- 
sion as  a  title  by  just  prescription,"  (Italics  ours.) 

Royal  Cedua  of  June  4,  1687  (1  Legislacion  Mexiconna.  p.  1),  says: 
"It  has  been  considered  that  it  will  be  convenient  to  order  that  to  the  pueblos 
of  the  Indians  which  need  lands  for  living  and  to  sow,  shall  be  given"  whatever 
lands  they  need  with  the  greatest  liberality.  (Italics  ours.) 
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By  the  laws  of  Spain  and  Mexico,  prescription  ran  against  the  Kings  and  im- 
memorial possession,  and  indeed  possession  for  40  years  gave  a  perfect  title 
even  as  against  the  State. 

Royal  Instruction  of  1754  (Hamilton  on  Mex.  Law,  p.  132)  provided  that 
title  coming  from  the  King  should  be  registered  and  that  from  those  who  had 
no  written  titles  should  be  required  a  sworn  declaration  of  local  possession 
which  "should  suffice  as  a  just  title  by  prescription."  This  decree  was  of  great 
importance  and  has  been  the  basis  of  judicial  decisions  regarding  Mexican 
titles  down  to  the  present  time,  and  makes  it  very  clear  that  a  title  by  prescrip- 
tion is  good  as  against  the  State.  The  law  to  this  effect  was  also  definitely 
declared  by  the  "Royal  decree  concerning  Crown  lands"  in  the  colonies,  of 
July  16,  1819  (2  White  Recopilacion,  562),  which  provided  with  regard  to 
Crown  lands  that,  "in  the  absence  of  other  title  a  just  prescription,  that  is, 
a  possession  of  40  years  duly  approved,  according  to  law  shall  be  admitted 
and  respected."  This  decree  was  recognized  in  Crespin  v.  United  States  (168 
U.S.  208-218)  ;  United  States  v.  Santa  Fe  (165  U.S.  675-719). 

This  was  the  law  of  the  Papago  lands  at  least  from  1819  to  1864,  when  the 
Howell  Code  of  Arizona  was  passed,  for  as  we  have  shown  (p.  13)  supra,  above, 
the  Kearney  Code  continued  in  force  all  Mexican  laws  except  as  expressly 
repealed,  and  these  laws  thus  remained  in  force  until  Arizona  was  separated 
and  until  the  Howell  Code  was  passed. 

Quite  apart  from  this  decree,  prescription  always  ran  against  the  State  in 
the  Spanish  colonies,  as  was  held  in  a  strong  opinion  in  Sanchez  v.  Oonzalles 
(11  Martin  (La.)  207),  city  the  old  laws  of  the  Indies.  The  following  are  to 
the  same  effect,  however:  Laws  of  the  Indies,  L-4,  T-12,  L-15;  12  Manresa 
Commentaries,  830;  Las  Siete  Partidas,  book  3,  title  29,  law  7;  8  Alcubilla 
Diddionario,  839. 

The  United  States  Supreme  Court,  in  105  United  States  675.  710,  and  168 
United  States  208-218,  recognizes  that  prescription  runs  against  the  State 
under  Spanish  law,  and  titles  based  thereon  are  good  (supra). 

With  regard  to  one  at  least  of  the  New  Mexico  pueblos  which  received  con- 
firmatory grants  from  Congress,  and  whose  titiles  have  been  repeatedly  upheld, 
there  was  no  written  title,  but  only  a  title  by  immemorial  possession,  and 
this  prescriptive  title  was  upheld  by  the  court  in  U.S.  v.  Lucero  (1  N.Mex.,  p. 
422,  at  p.  466),  where  the  Court  held  that  such  a  prescriptive  title  was  the 
best  kind  of  title  and  needed  no  grant  or  confirmation  from  the  Mexican 
authorities.  It  has  been  held  that  the  congressional  confirmation  was  not 
the  grant  of  a  new  title  but  only  a  quit  claim  to  a  pueblo  which  already  had 
full  right  under  the  Mexican  law.  This  is  no  doubt  the  theory  on  which 
Hall  in  his  Mexican  law  bases  this  statement  (sec.  159)  : 

"It  is  clear  from  the  whole  tenor  of  the  Spanish  and  Mexican  laws,  whether 
in  the  form  of  pueblos  or  ranches,  that  the  Indians  are  entitled,  in  equity  and 
good  conscience,  and  even  according  to  the  strict  rigor  of  the  laws,  to  all  the 
lands  they  have  or  have  had  in  actual  possession  for  cultivation,  pasture,  or 
habitat  in,  when  such  domain  can  be  ascertained  to  have  had  any  tolerably 
well-defined  boundaries." 

It  is  well  for  us  to  note  that  the  executive  branch  of  our  Government  has 
very  clearly  recognized  this  principle  of  Indian  pueblo  ownership  and  the  fact 
of  Indian  pueblo  titles  in  a  similar  case  to  that  of  the  Papanos.  this  beine  the 
Monni  or  Hopi  Indians  of  Arizona.  See  report  on  pueblos  of  the  Moqui  Indians, 
published  as  an  extra  Census  bulletin  in  1893,  the  action  of  the  United  States 
is  stated  as  follows,  page  9 : 

"The  Moqui  Indians  lived  upon  lands  in  Arizona  which  they  were  permitted 
to  occupy  by  the  Spanish  and  Mexican  powers  but  they  became  grants  by 
reason  of  town  occupation  for  a  long  period.  The  grants  are  not  yet  defined, 
but  were  tacitly  recognized  by  President  Arthur  in  his  proclamation  of  Decem- 
ber 16,  1882,  when  he  threw  about  them  the  protection  of  a  reservation  to  keep 
off  white  people  and  the  Navaios.  The  Indians  are  citizens  of  the  United 
States  under  the  Treaty  of  Guadalupe-Hidalgo.  Sixteen  of  the  pueblos  of 
New  Mexico  own  their  lands  in  fee  and  the  inhabitants  of  all  are  citizens  of 
the  United  States.  The  allotment  of  lands  of  the  Moqui  pueblos  compelling 
the  holders  to  reside  upon  them,  would  abolish  the  villages  and  pueblos,  disperse 
these  Indians  and  make  them  dependents." 

In  the  case  of  United  State*  v.  Chavez  (175  U.S.  509-520),  the  court  reached 
about  the  same  result  by  holding  that  where  there  had  been  long-continued 
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possession  even  as  against  the  State,  the  courts  will  presume  that  a  grant 

existed  and  has  been  lost. 
The  court  held  in  this  case  as  follows  : 

"Upon  long  and  uninterrupted  possession  of  lands  in  Mexico  beginning  long 
prior  to  the  transfer  of  the  territory  in  winch  they  are  situated,  to  the  United 
States,  and  continuing  after  that  transfer,  the  law  bases  presumptions  as  suffi- 
cient  for  lgeal  judgment  in  favor  of  the  possessor,  in  the  absence  of  rebutting 
circumstances."  (See  headnote.) 

"Thus,  also,  though  lapse  of  time  does  not  of  itself  furnish  a  conclusive  bar 
to  the  title  of  the  sovereign,  agreeably  to  the  maxim,  nullum  tempus  occurri 
regi ;  yet  if  the  adverse  claim  could  have  had  a  legal  commencement,  juries  arc 
advised  or  instructed  to  presume  such  legal  commencement,  after  many  years 
of  uninterrupted  possession  or  enjoyment.  Accordingly,  royal  grants,  have  been 
thus  found  by  the  jury,  after  an  indefinitely  long-continued  peaceful  enjoyment, 
accompanied  by  the  usual  acts  of  ownership  (1  Greenleaf  Ev.,  sec.  45)." 

The  principle  upon  which  this  doctrine  rests  is  one  of  general  jurisprudence 
and  is  recognized  in  the  Roman  law  and  codes  founded  thereon.  Best's  Princi- 
ples of  Evidence,  section  366,  and  was,  therefore,  a  feature  of  the  Mexican  law 
at  the  time  of  the  cession." 

United  States  v.  Chaves  (159  U.S.  452-464)  : 

"It  is  general  rule  of  American  law  that  a  grant  will  be  presumed  upon  proof 
of  an  adverse,  exclusive,  and  uninterrupted  possession  for  20  years,  and  that 
such  rule  will  be  applied  as  a  presumption  juris  et  de  jure  whenever  by  possi- 
bility a  right  may  be  acquired  in  any  manner  known  to  the  law."  To  the  same 
effect  are  the  following : 

United  States  v.  Devereux  (90  Fed.  1820186  (CCA.)  :  Oaksmith  v.  Johnson 
(92  U.S.  34)  :  United  States  v.  Pendell  (185  U.S.  189)  :  Fletcher  v.  Fuller  (120 
:  U.S.  534)  :  Penny  v.  Coke  Co.  (138  Fed.  769  (CCA.) ). 

Presumption  of  lost  grant  is  considered  by  Congress  and  is  fully  recognized 
by  the  Government  officials  as  applying  to  pueblo  lands  as  shown  by  letter  dated 
February  17,  1881,  by  Commissioner  of  General  Land  Office  instructions  to 
register  and  receiver  of  the  land  office  in  Arizona,  as  follows : 

"As  a  matter  of  fact,  Congress  has  never  confirmed  any  claim ;  that  has  been 
j  presented  to  the  surveyor  general,  unless  a  grant  from  the  former  government 
i  was  established,  except  in  the  case  of  a  city  or  town  found  to  be  in  existence 
when  the  United  States  took  possession  of  the  territory,  when  a  grant  was 
presumed." 

In  United  States  v.  Joseph  (94  U.S.  614)  :  "It  was  held  that  Pueblo  Indians 
:  have  the  coplete  title  to  their  lands  and  are  not  an  Indian  tribe  within  the  mean- 
ing of  section  2118  Revised  Statutes  of  United  States,  June  30,  1834  (so-called 
I  "exclusion  act")." 

Page  617 :  "If  the  Pueblo  Indians  differ  from  the  other  inhabitants  of  New 
j  Mexico  in  holding  lands  in  common  and  in  a  certain  patriarchal  form  of  domes- 
tic life,  they  only  resemble  in  this  regard  the  Shaker  and  other  communistic 
I  societies  in  this  country,  and  cannot  for  that  reason  be  classed  with  the  Indian 
j  tribes  of  whom  we  have  been  speaking  (Apache,  Comanche,  Navajos,  and  other 
tribes  whose  incapacity  for  self-government,  etc.,  is  well  known)." 

Page  618 :  "The  Pueblo  Indians,  on  the  contrary,  hold  their  lands  by  a  right 
I  superior  to  that  of  the  United  States.  Their  title  dates  back  to  grants  made  by 
the  Government  of  Spain  before  the  Mexican  Resolution.  A  title  which  was 
fully  recognized  by  the  Mexican  Government  and  protected  by  it  in  the  Treaty 
of  Guadaloupe  Hidalgo,  by  which  this  country  and  the  allegiance  of  its  inhabi- 
tants were  transferred  to  the  United  States." 

Legislative  and  executive  action  of  the  United  States  has  recognized  that  the 
New  Mexican  and  Arizona  pueblos  have  title  to  their  lands  and  that  the 
Papago  pueblos  are  like  the  New  Mexican 

By  act  of  Congress  July  22,  1854  (10  Stat.L.  308),  which  is  an  act  creating 
surveyor  general  of  New  Mexico,  it  was  provided  that :  "Surveyor  general : 
Shall  make  a  report  in  regard  to  all  pueblos  existing  in  the  territory,  showing 
the  extent  and  locality  of  each,  stating  the  number  of  inhabitants  in  said 
|  pueblos  and  the  nature  of  their  titles  to  the  lands.  Such  report  to  be  made 
according  to  form  that  may  be  prescribed  by  the  Secretary  of  the  Interior, 
which  report  shall  be  laid  before  Congress  for  such  action  as  may  be  deemed 
just  and  proper,  with  view  to  confirming  bona  fide  grants,  and  give  full  effect 
78-127—76  9 
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to  the  treaty  of  184S  between  United  States  and  Mexico,  and  until  final  action 
by  Congress  on  such  claims  all  lands  connected  thereby  shall  be  reserved  from 
sale  or  other  disposal  by  the  Government  and  shall  not  be  subject  to  the 
donation  granted  by  the  provisions  of  this  act." 

This  statute  was  enacted  after  the  Gadsgen  Treaty  became  a  law  (June  30, 
1854),  but  before  it  became  part  of  the  Territory  of  New  Mexico  (Aug  4  1854? 
chap.  245, 10  Stat.  575). 

The  surveyor  general  therefore  did  not  include  the  Papago  pueblos  in  making 
his  report  on  the  19  New  Mexico  pueblos  whose  grants  were  confirmed  in 
1858  by  Congress  (11  Stat.L.  374). 

But  in  the  surveyor  general's  report  for  1861,  reports  all  of  the  pueblos  in 
the  enlarged  New  Mexico,  including  Papago  pueblos,  and  he  gives  a  fist  of 
48  pueblos,  which  include  the  19  whose  grants  were  confirmed  in  1858  (supra) 
by  Congress,  and  also  11  Papago  pueblos  as  follows:  "No.  21,  San  Savier ; 
No.  39,  Cumaro ;  No.  40,,  Tecolate ;  No.  41,  Charco :  No.  42 ;  Pirigua ;  No.  43, 
Ocaboa ;  No.  44,  Cojate ;  No.  45,  Coco ;  No.  46,  Santa  Rosa ;  No.  47,  Cahhavi ;  No. 
48,  Llano.''  *  *  *  This  list  is  prefaced:  "Statement  showing  respectively,  the 
names  of  all  the  Indian  pueblos  in  New  Mexico,  with  their  localities,  population, 
wealth,  etc.,  and  the  times  when  their  land  claims  were  confirmed  by  Congress, 
and  when  surveyed,  and  the  area  thereof." 

This  report  is  of  considerable  importance  as  it  shows  that  the  Papagos  w^re 
recognized  by  the  Government  at  that  time  as  Pueblo  Indians.  There  is  no 
distinction  in  the  surveyor  general's  list  of  pueblos,  between  the  New  Mexican 
pueblos  and  the  Papago  pueblos,  all  consisting  of  composite  houses,  and  this 
was  right,  there  never  was  any  legal  or  pracitcal  distinction.  All  stood  on 
the  same  footing  under  the  Spanish  laws,  and  at  the  time  of  the  cession  all 
had  their  rights  equally  preserved  by  treaty,  and  it  is  of  no  consequence  that 
19  New  Mexican  pueblos  asserted  their  titles  before  the  surveyor  general  (of  the 
19  who  asserted,  1  at  least  merely  showed  title  by  inmemorial  possession, 
United  States  v.  Luccro,  1  N.Mex.  422).  The  Papago  pueblos  were  so  far  removed 
from  civilization  that  they  were  forgotten  for  the  time  being.  But  remember  they 
are  and  were  wards  of  the  Government,  and  any  and  all  rights  that  they  may 
have  had  at  any  time  are  still  protected  by  reason  of  that  wardship. 

It  may  be  contended  that  by  reason  of  the  sixth  article  of  the  Gadsden  Pur- 
chase, that  because  we  do  not  have  a  paper  title  or  that  our  title  was  no* 
recorded  in  the  archives  of  Mexico  we  are  not  entitled  to  the  land.  But  you 
must  remember  that  the  Papago  title  is  superior  to  even  Spain,  Mexico,  or  the 
United  States.  However,  in  any  event,  the  statutes  above  mentioned  protects  us. 

In  S?nate  documents,  second  session.  Thirty-seventh  Congress,  1861,  1862, 
page  582,  is  to  be  found  the  surveyor  general's  report  of  the  pueblos  in  enlarged 
New  Mexico. 

International  law  protects  the  Papago  Tribe  of  Pueblo  Indians. 

Memjman  v.  Bourne,  9  Wall.,  592;  United  States  v.  Chaves,  159  U.S.  452,  464, 
the  right  of  property  in  which  an  Indian  may  be  a  party  on  one  side  and  a 
white  person  on  the  other,  the  burden  of  proof  shall  rest  upon  the  white  person 
whenever  the  Indian  shall  make  out  a  presumption  of  title  in  himself  from 
the  fact  of  previous  possession  or  ownership." 

Felix  v.  Patrick  (36  Fed.  461;  affirmed  145  U.S.  317)  holds  that  Indians  have 
right  to  sue. 

This  in  event  we  want  to  cancel  the  patented  lands  on  reservation  where  the 
title  is  held  by  white  men. 

Communal  title  of  Pueblo  Indians  is  well  known  and  recognized  by  Spanish, 
Mexican,  and  American  law 

Under  the  Spanish  law,  as  shown  by  quotations  from  Laws  of  the  Indies, 
supra,  the  title  to  Indian  pueblos  and  Indian  communities  was  repeatedly  recog- 
nized, expressly  and  by  implication. 

In  United  States  v.  Sandoval  (231  U.S.  28)  the  question  of  the  communal 
title  of  a  New  Mexican  pueblo,  a  title,  although  expressly  confirmed  by  the 
United  States,  is  of  the  same  fundamental  character  as  the  Papagos.  The  court 
recognized  that  the  Indians  of  each  pueblo  have  a  fee  simple  to  the  pueblo 
lands,  and  that  "it  is  a  communal  title,  no  individual  owning  any  separate  tract ; 
in  other  words,  the  lands  are  public  lands  of  the  pueblo"  (p.  48). 

The  principles  of  law  upon  which  the  Papago  Tribe  of  Pueblo  Indians  title  is 
based  are  established  by  the  case  of  Carino  v.  Insular  Government  of  the  Philip- 
pine Islands  (212  U.S.  449). 
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This  case  arose  with  regard  to  Philippine  aborigines,  much  lower  in  the  scale 
of  civilization  and  development  and  institutions  than  are  the  civilized  and  agri- 
cultural Papago  Tribe  of  Pueblo  Indians;  and  the  principles  laid  down  with 
regard  to  the  Igorots  apply  so  much  more  strongly  to  the  Papago  Tribes  of 
Pueblo  Indians.  This  case  is  well  considered,  and  most  of  the  propositions  men- 
tioned above  are  sufficiently  established  by  the  decision. 

1.  Under  the  Spanish  law  prescription  ran  against  the  state  in  favor  of  the 
aborigines.  The  case  cites  for  this  proposition  Laws  of  the  Indies,  book  4.  title 
12,  law  14  (quoted  in  brief,  p.  21,  supra),  and  also  the  Royal  Cedula  of 
October  15,  1754  (cited  above,  p.  31,  supra),  which  the  court  translates  as 
follows :  "Where  such  possessors  shall  not  be  able  to  produce  title  deeds,  it 
shall  be  sufficient  if  they  shall  show  that  ancient  possession,  as  a  valid  title 
by  prescription"  ;  and  concludes  (p.  461)  : 

"As  prescription,  even  against  crown  lands,  was  recognized  by  the  laws  of 
Spain,  we  see  no  sufficient  reason  for  hesitating  to  admit  that  it  was  recognized 
in  the  Philippines  in  regard  to  lands  over  which  Spain  had  only  a  paper 
sovereignty." 

2.  The  Spanish  law  recognizes  the  title  of  the  aborigines  to  the  land  "irre- 
spective of  any  royal  giant."  The  Supreme  Court  said  in  the  Carino  case,  supra, 
pages  459-460 : 

"We  hesitate  to  suppose  that  it  was  intended  to  declare  every  native  who 
had  not  a  paper  title  a  trespasser  and  to  set  the  claims  of  all  the  wilder  tribes 
afloat.  It  might,  perhaps,  be  proper  and  sufficient  to  say  that  when,  as  far 
back  as  testimony  or  memory  goes,  the  land  has  been  held  by  individuals 
under  a  claim  of  private  ownership,  it  will  be  presumed  to  have  been  in  the 
same  way  before  the  Spanish  conquest,  and  never  to  have  been  public  land. 
Certainly  in  a  case  like  this,  if  there  is  doubt  or  ambiguity  in  the  Spanish 
law.  we  ought  to  give  the  applicant  the  benefit  of  the  doubt.  Whether  justice 
to  the  natives  and  the  import  of  the  organic  act  ought  not  to  carry  us  beyond 
a  subtle  examination  of  ancient  texts,  or  perhaps  even  beyond  the  attitude 
of  Spanish  law,  humane  though  it  was,  it  is  unnecessary  to  decide.  If,  in  a 
tacit  way,  it  was  assumed  that  the  wild  tribes  of  the  Philippines  were  to  be 
dealt  with  as  the  power  and  inclination  of  the  conqueror  might  dictate.  Con- 
gress has  not  yet  sanctioned  the  same  course  as  the  proper  one  'for  the  benefit 
of  the  inhabitants  thereof.' 

"If  the  applicant's  case  is  to  be  tried  by  the  law  of  Spain,  we  do  not  dis- 
cover such  clear  proof  that  it  was  bad  by  the  law  as  to  satisfy  us  that  he 
does  not  own  the  land.  To  begin  with,  the  elder  decrees  and  laws  cited  by 
the  counsel  for  the  plaintiffs  in  error  seem  to  indicate  pretty  clearly  that  the 
natives  were  recognized  as  ownng  some  land,  irrespective  of  any  royal  grants. 
In  other  words.  Spain  did  not  assume  to  convert  all  the  nativeinhabitants  of 
the  Philippines  into  trespassers  or  even  into  tenants  at  will." 

3.  In  territories  acquired  by  treaty  from  Spain  (such  as  the  Philippines)  the 
Supreme  Court  recognizes  that  aboriginal  and  immemorial  titles  of  the  natives 
(members  of  a  "savage  tribe  that  was  never  brought  under  the  civil  or  military 
government  of  the  Spanish  Crown",  p.  458).  The  plaintiff  was  an  Igorot  who. 
with  his  ancestors,  had  held  the  land  as  owners  for  more  than  50  years  and  as 
far  back  as  the  findings  go,  living  upon  it  and  maintaining  fences  sufficient  for 
cattle,  and  cultivating  part  and  using  part  for  pasturing  cattle;  and  thev  had 
held  the  land  in  "accordance  with  Igorot  custom."  "No  document  of  title, 
however,  had  issued  from  the  Spanish  Crown",  although  he  had  repeatedly 
made  application  for  one  (p.  456).  The  Court  presumes  that  "when,  as  far  as 
testimony  or  memory  goes,  the  land  has  been  held  by  individuals  under  a  claim 
of  private  ownership"  it  was  so  held  before  the  Spanish  conquest  and  was  never 
public  land;  and  it  says  that  the  decrees  and  laws  "indicate  pretty  clearly  that 
the  natives  were  recognized  as  owning  some  land  irrespective  of  any'  royal 
grant"  (p.  460).  Accordingly,  although  both  Spain  and  the  United  States  had 
refused  to  grant  or  confirm  the  plaintiff's  title,  the  Supreme  Court  held  that  : 
"Upon  a  consideration  of  the  whole  case,  we  are  of  opinion  that  the  law  and 
justice  require  that  the  applicant  should  be  granted  what  he  seeks  (the  registra- 
tion of  his  immemorial  aboriginal  title)  and  should  not  be  deprived  of  what  py 
the  practice  and  belief  of  those  among  whom  he  lives  was  his  property,  through 
a  refined  interpretation  of  an  almost  forgotten  law  of  Spain"  (p.  463 ). 

The  Court  mentions  Laws  of  the  Indies,  book  4,  title  12.  law  14  (above 
quoted)  and  says:  "The  fact  was  that  titles  were  admitted  to  exist  that  owed 
nothing  to  the  powers  of  Spain  beyond  this  recognition  in  their  books." 
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4.  As  regards  aboriginal  titles,  there  is  a  fundamental  difference  between 
treaty17  01'lgmally  ac(luired  or  settled  and  territory  acquired  from  Spain  by 

"The  acquisition  of  the  Philippines  was  not  like  the  settlement  of  the  white 
race  in  the  United  States.  Whatever  consideration  may  have  been  shown  the 
North  American  Indians,  the  dominant  purpose  of  the  whites  in  America  was 
to  occupy  the  land.  It  is  obvious  that,  however,  stated,  the  reason  for  our 
taking  over  the  Philippines  was  different.  No  one,  we  suppose,  denies  that  so 
far  as  consistent  with  paramount  necessities,  our  first  object  in  the  internal 
administration  of  the  islands  is  to  do  justice  to  the  natives,  not  to  exploit  their 
country  for  private  gain."  (p.  458). 

The  wording  of  the  Treaty  of  Gaudalupe  Hidalgo  and  the  circumstances  of  the 
case  show  that  the  same  arguments  apply  in  the  case  of  Papago  Tribe  of  Pueblo 
Indians,  and  the  purchase  (Gadsden  Purchase  for  $10,000,000)  no  conquest  no 
battles  to  be  fought.  Our  case  is  better  by  far  than  even  the  Philippines  case  as 
Dewey  did  go  over  there  with  the  fleet 

5.  In  the  Papago  Tribe  of  Pueblo  Indians  "every  presumption  is  and  ought 
to  be  against  the  Government",  and  "certainly  in  a  case  like  this,  if  there  is 
doubt  or  ambiguity  in  the  Spanish  law,  we  ought  to  give  the  applicant  the 
benefit  of  the  doubt."  (p.  460  of  Carina  v.  United  States,  212  U.S.  499). 

Looks  like  "a  Daniel  come  to  judgment",  as  far  as  the  Papagos  are  con- 
cerned, as  they  are  really  the  only  tribe  in  the  Gadsden  Purchase.  And  in  view 
of  the  high  state  of  civilization  they  had  attained  even  before  they  were  dis- 
covered by  Spain,  they  could  not  be  classed  with  the  Igorots,  as  the  Igorots  were 
more  like  the  wild  North  American  Indians.  The  Supreme  Court  of  the  United 
States  in  the  Oarino  case,  supra,  is  conclusive  as  to  all  questions  of  native  title 
that  might  or  could  arise  insofar  as  the  Papago  Tribe  of  Pueblo  Indians  are 
concerned. 

According  to  Webster's  International  Dictionary  the  term  Igorot :  "A  member 
of  any  of  the  wild  head-hunting  tribes  of  Luzon.  They  are  probably  of  the 
Malay-Negrito  stock,  since  they  share  with  the  Negritoes  such  features  as  dark 
skin,  fiat  noses,  thick  lips,  etc."  Report  of  the  Philippine  Commission  1903:  "I 
use  this  term  (Igorot)  here  to  designate  the  great  stock  of  primitive  Malayan 
tribes  occupying  the  Cordillera  Central  of  northern  Luzon."  Century  Diction- 
ary would  indicate  that  the  Igorots  are  very  much  less  civilized  than  the 
Papagos,  and  if  the  former  are  not  classed  with  the  wild  North  American 
Indians,  certainly  the  Papagos  cannot  be  so  classed,  their  definition  is  as  fol- 
lows :  "Igorotes.  L.  A  member  of  one  of  the  tribles  speaking  the  Igorote 
language,  including  the  Igorotes  proper,  the  Buriks  and  Busaos.  2.  In  a  general 
sense  a  member  of  one  of  the  uncivilized  tribes  of  N.  Luzon,  until  recently 
knowm  as  head  hunters  ;  also  rarely  used  to  designate  those  of  central  Luzon  and 
Mindanao.  2.  In  local  Philippine  usage,  a  savage,  a  pagan  native." 

The  character  and  titles  of  the  Papagos  and  the  Pueblos  making  up  the  tribal 
lands  or  communal  property,  are  established  by  certain  very  interesting  and 
important  cases  in  the  New  Mexico  territorial  courts,  which,  although  they  were 
decided  with  regard  to  the  Pueblos  of  New  Mexico,  apply  equally  as  well  to  the 
Papago  Tribe  of  Pueblo  Indians. 

We  will  quote  quite  fully  from  some  of  said  cases. 

In  the  case  of  United  States  v.  Lucero  (1  N.M.  422),  which  was  a  prosecution 
for  a  violation  of  the  Non-Intercourse  Act  of  1834,  it  was  held  that  the  Pueblo 
Indians  of  New  Mexico  did  not  come  within  the  provisions  of  this  act  because 
they  were  not  tribal  Indians.  Their  characteristics,  history,  tenure  of  their  lands, 
and  political  status  are  carefully  examined  and  gone  into  by  the  court  in  this 
case.  Part  of  the  opinion  follows : 

(P.  427.)  "The  theory  promulgated  by  some,  and  believed  by  many,  that  the 
Spanish  adventurers  found  the  Pueblo  Indians  of  New  Mexico  a  wild,  savage, 
and  barbarous  race ;  that  they  conquered  them  and  reduced  them  to  subjection, 
placed  them  in  villages,  and  taught  them  the  arts  of  civilized  fife,  is  a  pure 
and  unadulterated  fiction  and  contradicted  by  the  uniform  history  of  the  Spanish 
adventurers  for  over  200  years.  They  found  the  Pueblo  Indians  on  their  advent 
into  New  Mexico  a  peaceful,  quiet,  and  industrious  people,  residing  in  villages 
for  their  protection  against  wild  Indians,  and  living  by  the  cultivation  of  the  soil. 
Their  villages  are  described,  their  locality  mentioned,  their  habits  and  pursuits 
delineated,  and  we  learn  that  the  old  palace,  not  100  feet  from  where  we  are 
now  holding  court,  was  built  upon  the  site  of  one  of  their  ancient  towns.  That 
the  Spanish  placed  them  under  subjection,  treated  them  with  cruelty,  but 
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planted  the  Catholic  religion  among  them,  and  an  improved  civilization  is  true, 
but  they  found  them  civilized,  peaceful  and  kind,  and  on  that  account  they 
became  an  easy  victim  of  their  cupidity  and  despotic  rule.  This  condition  of 
domineering  on  the  part  of  the  Spaniards  and  meek  obedience  on  the  part  of 
the  Pueblo  Indians  continued  until  1670,  when  the  Pueblo  Indians  rebelled 
against  their  Spanish  masters  and  expelled  them  all  from  New  Mexico.  It  was 
not  until  1688  that  the  Spaniards  obtained  sufficient  force  to  conquer,  subdue, 
and  chastise  them.  At  the  date  of  1689,  and  within  a  few  years  subsequent,  was 
executed  to  the  various  Pueblos  of  New  Mexico  their  title  to  their  lands.  The 
Spaniards  acknowledged  their  title  to  the  land  on  which  they  were  residing,  and 
had  resided,  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  and 
a  written  agreement  was  executed  and  delivered  to  them ;  and  so  long  as  the 
Spanish  rule  continued  in  America  these  titles  were  respected.  Upon  the  estab- 
lishment of  the  independence  of  Mexico  from  Spain,  these  titles  continued  to 
be  respected,  and  the  Government  of  the  United  States  in  the  Treaty  of  Guada- 
lupe Hidalgo  pledged  her  faith  as  a  Nation  to  maintain  and  respect  them. 

"When  the  Republic  of  Mexico  was  compelled  by  the  chances  of  unsuccessful 
war  to  part  with  a  portion  of  her  territory  and  people,  she  threw  around  them 
by  treaty  all  the  safeguards  to  their  religious  and  political  rights  arising  out 
of  honor  among  men  and  faith  among  nations.  *  *  * 

(P.  429.)  "Let  us  nowT  pass  to  the  consideration  of  the  status  of  the  Indian 
Pueblo  of  Cochiti  and  its  people  as  to  the  Republic  of  Mexico,  and  the  title 
by  which  they  held  their  lands  at  the  date  of  said  treaty  of  1848,  when  they 
passed  out  of  the  sovereignty  of  the  Republic  of  Mexico  and  came  under  the 
sovereignty  of  the  United  States.  Were  the  Pueblo  Indians  of  New  Mexico  at 
the  date  of  the  treaty  of  Guadalupe  Hidalgo  citizens  of  the  Republic  of  Mexico 
and  as  such  entitled  to  all  the  protection  and  benefit  of  all  articles  in  said  treaty, 
made  for  the  protection  of  the  Mexicans?  *  *  * 

(P.  430.)  "The  Indians,  as  they  were  called,  of  Mexico,  on  account  of  their 
numbers,  their  courage,  their  patriotism,  rendered  easy  the  overthrow  of  the 
unjust  arbitrary  and  partial  rule  of  the  viceroys  of  Spain,  and  they  established 
upon  its  ruins  the  empire  of  Ituebide,  their  successful  leader.  The  Spanish 
scholar  will  not  fail  to  remember  that  when  Spanish  law  books  and  Spanish 
legislators  speak  of  Indians  they  mean  that  civilized  race  of  people  who  live 
in  towns  and  cultivate  the  soil  and  are  often  mentioned  as  naturales  and 
pueblos,  natives  of  the  towns,  and  as  Indios  del  pueblos,  Indians  of  the  towns ; 
and  for  the  other  distinct  and  separate  class  of  Indians  whose  daily  occupation 
was  war,  robbery,  and  theft  carried  on  against  the  Pueblo  Indians,  as  well 
as  Spaniards,  the  term  savages'  (Salvajes)  or  barbarous  Indians  (Indos 
barbaros)  was  the  expression  used.  *  *  * 

(P.  431.)  "When  the  term  'Indian'  is  used  in  our  acts  of  Congress  it 
means  that  savage  and  roaming  race  of  red  men  given  to  war  and  the  chase 
for  a  living,  and  wholly  ignorant  of  the  pursuits  of  civilized  man,  for  the  simple 
reason  that  when  those  laws  had  been  enacted  no  such  class  of  Indians  as  the 
Pueblo  Indians  of  New  Mexico  existed  within  the  existing  limits  of  the  United 
States.  'Neither  the  Spanish  crown,  its  viceroys  in  the  new  world,  nor  the 
Mexican  Republic  ever  legislated  for  the  savage  class  of  Indians.' 

(P.  432.)  "It  will  thus  be  seen  that  the  Indian  race  of  Mexico  and  that  por- 
tion, and  a  vast  portion  of  the  inhabitants  to  wThom  that  term  was  properly 
applicable,  were  recognized  as  citizens  of  the  Republic  of  Mexico  in  all  her 
plans  of  government  and  acts  of  solemn  obligation  putting  into  practical  opera- 
tion that  plan. 

(P.  434.)  "The  Pueblo  Indians  of  New  Mexico  thus  being  at  the  date  of  the 
Treaty  of  Guadalupe  Hidalgo  Mexican  citizens,  they  were,  by  the  sixth  article 
of  that  treaty,  made  citizens  of  the  United  States,  inasmuch  as  not  one  of  them 
elects  'to  retain  title  and  rights  of  Mexican  citizens,  but  acquired  under  that 
treaty  those  of  citizens  of  the  United  States'." 

The  title  of  the  Pueblo  of  Cochiti  was  founded  in  first  discovery  and  occu- 
pancy, time  whereof  the  memory  of  man  runneth  not  to  the  contrary.  The 
Pueblo  of  Cochiti  needed  nothing  from  the  King  of  Spain  or  his  viceroys, 
nothing  from  the  Republic  of  Mexico  or  the  treaty  of  Guadalupe  Hidalgo,  or  acts 
of  American  Congress,  add  to  the  validity  of  a  title  of  land  occupied  and  culti- 
vated for  300  years.  *  *  *  It  has  been  repeatedly  settled  by  the  Supreme  Court 
that  a  perfect  title  under  the  laws  of  Spain  at  the  time  of  the  change  of  sov- 
ereignty needed  no  sanction  from  the  legislative  or  judicial  departments  of 
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the  country.  (See  United  States  v.  Wiggins,  14  Pet.  334;  United  States  v.  Kings- 
ley,  12  Id.  476 ;  Chouteau  v.  Eckhart,  2  How.  348.) 

"The  right  of  property  in  the  Pueblo  of  Cochiti  to  the  lands  grantd  them 
in  1089  was  not  affected  in  any  manner  by  the  change  in  sovereignty,  as  has 
been  repeatedly  settled  by  the  Supreme  Court  in  United  States  v.  Perchman 
(7  Pet.  51)  ;  Am.  Ins.  Co.  v.  Canter  (1  Id.  511)  ;  Strother  v.  Lucas  (12  Id.  410). 

"It  will  be  thus  seen  that  the  title  of  Cochiti  was  a  perfect  title,  capable  of 
beins:  asserted  in  any  court. 

In  the  case  of  United  States  v.  Valera  (1  N.M.  593),  which  was  a  suit  for  a 
penalty  under  the  nonintercourse  act  of  1834.  The  Court  determined  that  the 
Legislation  directed  against  settling  on  Indian  lands  did  not  apply  to  the 
Pueblo  Indians.  Page  598  the  Court  says:  "Pueblo,  as  defined  in  the  Spanish 
language,  signifies  inhabited  town  or  village  and  in  the  plural  is  used  to 
designate  either  towns  or  the  inhabitants  of  towns.  As  applied,  to  these  Indian 
communities  it  is  significantly  descriptive  of  a  race  and  their  habitations,  which 
plainly  distinguishes  them  from  the  nomadic  tribes  in  their  habits,  as  thus 
applied  it  has  a  popular  and  well-defined  signification  in  New  Mexico.  In  con- 
struing the  language  of  the  declaration,  is  it  not  proper  to  apply  that 
signification? 

"It  is  claimed  that  the  term  'Indian  tribe',  without  other  qualifying  words, 
in  its  ordinary  acceptation,  signifies  a  tribe  between  whom  and  the  general 
Government  subsist  all  the  relations  I  have  pointed  out,  which  exists  between 
the  Government  and  the  tribes  occupying  what  in  the  statute  is  technically 
designated  as  'Indian  country'.  Would  it  not  be  just  as  consistent  to  claim 
that  a  Pueblo  Tribe  of  Indians  of  a  pueblo,  in  the  ordinary  acceptation  of  that 
phrase,  signifies  a  community  living  in  permanent  habitations,  constituting  a 
town,  subsisting  by  their  own  industry  in  the  cultivation  of  the  soil  and  other 
branches  of  husbandry,  and  carrying  on  trade  and  general  intercourse  with  the 
people  of  the  Territory,  precisely  as  do  the  inhabitants  of  any  Spanish  or 
Mexican  town?  These  are  certainly  among  the  distinguishing  characteristics  of 
Pueblos  as  commonly  understood  among  the  people  of  New  Mexico.  To  com- 
munities with  habits  such  as  these,  of  long  standing.  I  apprehend  the  courts 
would  meet  with  grave  embarrassments  in  attempting  to  apply  the  penal  non- 
intercourse  laws  of  the  United  States,  in  like  manner  as  to  nomadic  tribes  of 
the  'Indian  country'." 

The  judgment  in  this  case  was  affirmed  in  the  case  of  United  States  v.  Joseph 
(94  U.S.  014,  618) ,  when  the  court  said : 

"Turning  our  attention  to  the  tenure  by  which  these  communities  hold  the 
land  on  which  the  settlement  of  defendant  was  made,  we  find  that  it  is  wholly 
different  from  that  of  the  Indian  tribes  to  whom  the  act  of  Congress  applies. 
The  United  States  have  not  recognized  in  these  latter  any  other  than  a  passing 
title  with  right  of  use  until  by  treaty  or  oherwise  that  right  is  extinguished. 
And  the  ultimate  title  has  always  been  held  do  be  in  the  United  States,  with  no 
right  in  the  Indians  to  transfer  it,  or  even  their  possession,  without  consent  of 
the  Government.  *  *  *  It  is  this  fixed  claim  of  cominion  which  lies  at  the 
foundation  of  the  act  forbidding  the  white  man  to  make  a  settlement  on  the 
lands  occupied  by  an  Indian  tribe.  *  *  *  The  Pueblo  Indians,  on  the  contrary, 
hold  their  lands  by  a  right  superior  to  that  of  the  United  States.  Their  title 
dates  back  to  grants  made  by  the  Government  of  Spain  before  the  Mexican 
revolution,  a  title  which  was  fully  recognized  by  the  Mexican  Government,  and 
protected  by  it  in  the  treaty  of  Guadalups  Hidalgo,  by  which  this  country  and 
the  allegiance  of  its  inhabitants  were  transferred  to  the  United  States." 

In  the  case  of  Territory  of  New  Mexico  v.  Delinquent  Taxpayers  (12  N.  Mex. 
139) ,  in  part  as  follows  : 

"They  (Pueblo  Indians)  were  found  a  peaceful,  industrious,  and  civilized 
people,  living  in  towns  (pueblos)  and  followed  agricultural  and  pastoral  pursuits. 
In  1089.  and  within  a  few  years  subsequent,  the  Spanish  Government  granted 
them  their  lands.  So  long  as  they  remained  under  the  Spanish  rule  certain  restric- 
tions were  placed  upon  the  alienation  of  their  property.  Hall's  Mexican  Law, 
section  109.  They  seem  to  have  been  considered  by  the  Spanish  as  wards  of  the 
government  and  entitled  to  special  privileges  and  protection. 

"But  a  complete  change  took  place  in  the  status  of  these  people  when  Mexico 
threw  off  the  Spanish  yoke.  Among  those  engaged  in  that  struggle  for  independ- 
ence, this  Aztec  rtice  far  outnumbered  the  Mexican  and  its  success  was  due  in  a 
large  measure  to  their  efforts.  It  was  but  natural  and  fitting  that  in  the  forma- 
tion of  the  new  government  they  should  take  a  prominent,  if  not  a  leading  part, 
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and  that  they  should  he  placed  uixm  an  equal  footing  as  to  all  civil  and  political 
rights.  And  so  we  find  that  the  revolutionary  government  of  Mexico,  February  24. 
1821,  a  short  time  hefore  the  subversion  of  Spanish  power,  adopted  what  is 
known  as  'The  Plan  of  Iguala'  (Iguala  was  the  place  of  the  revolutionary  army 
headquarters),  in  which  it  is  declared  that :  'All  of  the  inhabitants  of  New  Spain, 
without  distinction,  whether  European,  Africans,  or  Indians,  are  citizens  of  this 
monarchy,  with  the  right  to  he  employed  in  any  post,  according  to  their  merit 
and  virtues' ;  aud  that :  'The  person  and  property  of  every  citizen  will  he  respected 
and  protected  by  the  government',  1  Ordenes  y  Decretos,  by  Galvin,  page  3; 
pnitcd  States  v.  Richie  (17  How.  U.S.  521-338)  ;  United  States  v.  Luccro,  supra. 

"The  same  principles  were  reaffirmed  in  the  Treaty  of  Cordova,  of  August  24, 
1S21.  1  Ordenes  y  Decretos,  by  Galvin,  page  G,  and  in  the  Declaration  of  Inde- 
pendence of  October  G.  1821,  Id.,  page  8. 

"We  had  then,  at  the  date  of  the  Treaty  of  Guadalupe  Hidalgo,  whereby  we 
acquire  this  territory,  as  people  possessed  of  all  the  powers,  privileges,  and 
immunities  of  any  other  citizens  of  Mexico,  and  they  came  to  us  so  endowed  as 
much  as  any  other  class  of  citizens.  This,  necessarily,  and  independent  of  the 
provisions  of  the  Treaty  of  Guadalupe  Hidalgo,  which  so  carefully  guards  the 
civil  rights  of  all  Mexican  citizens  within  the  ceded  territory,  carried  with 
it  the  right  to  take,  hold,  and  dispose  of  their  property. 

'•The  Supreme  Court  of  the  United  States  in  U.S.  v.  Joseph  (94  U.S.  CIS),  in 
passing  upon  the  nature  of  the  title  of  these  Indians,  says : 

"  The  Pueblo  Indians,  on  the  contrary,  hold  their  lands  by  right  superior  to 
the  United  States.  Their  title  dates  back  to  grants  made  by  the  Government  of 
Spain  before  the  Mexican  revolution — a  title  which  was  fully  recognized  by 
the  Mexican  Government  and  protected  by  it  in  the  Treaty  of  Guadalupe  Hidalgo, 
by  which  this  country  and  the  allegiance  of  the  inhabitants  were  transferred  to 
the  United  States.' 

"It  is  a  matter  of  history,  gathered  by  the  writer  from  conversations  with  early 
residents  of  the  country,  that  these  people  were,  after  the  Treaty  of  Guadalupe 
Hidalgo  and  down  to  the  organization  of  the  Territory,  and  perhaps  down  to  the 
act  of  1854,  supra,  regarded  by  the  people  as  citizens,  and  as  possessed  of  all  the 
rights  of  the  same.  They  are  reported  to  have  participated  in  elections,  and  held 
offices  in  Pena  Blanca  and  other  places  in  the  Territory.  They  sat  as  grand  and 
petit  jurors  in  the  same  county  of  Bernalillo,  while  Judge  H.  S.  Johnson  presided 
over  i  he  same,  at  one  term  of  court  at  least. 

"We  conclude,  therefore,  that  the  Pueblo  Indians  of  New  Mexico  are  citizens 
of  New  Mexico  and  of  the  United  States,  hold  their  lands  with  full  power  of 
alienation,  and  are,  as  such,  subject  to  taxation." 

The  Papago  Tribe  of  Pueblo  Indians  wTere  citizens  of  Mexico  at  the  time  of 
the  Treaty  of  Guadalupe  and  also  the  Gadsden  Purchase,  and,  having  elected  to 
remain  in  the  United  States,  they  are  now,  under  the  treaties,  citizens  of  the 
United  States.  This  does  not  imply  that  they  are  not  wards  of  the  Government. 
They  are,  as  has  been  held  by  the  United  States  Supreme  Court. 

Up  to  a  few  years  ago,  it  was  generally  understood  by  all  lawyers  familiar  with 
Pueblo  Indian  affairs  that  the  Pueblo  Indians  were  fully  and  completely  empow- 
ered to  transact  their  own  business,  even  to  the  extent  of  deeding  away  their 
land.  The  New  Mexico  lawyers  acted  upon  that  assumption  for  many  years. 

However,  beginning  with  what  is  known  as  the  "Sandoval  case"'  a  few  years  ago 
(United  States  v.  Sandoval  231  U.S.  28,  47;  58  L.ed.  107,  114;  34  Sup.  Ct.  Rep.  1), 
there  arose  some  doubt  in  the  minds  of  lawyers  and  courts  of  New  Mexico  as  to 
the  right  to  deed  their  lands  without  the  acquiescence  of  the  Government,  note 
the  following  language : 

"As  before  indicated,  by  a  uniform  course  of  action,  beginning  as  early  as 
1S54  and  continued  up  to  the  present  time,  the  legislative  and  executive  branches 
of  the  Government  have  regarded  and  treated  the  Pueblos  of  New  Mexico  as 
dependent  communities  entitled  to  its  aid  and  protection,  like  other  Indian 
tribes,  and  considering  their  Indian  lineage,  isolated  and  communal  life,  primi- 
tive customs,  and  limited  civilization,  this  assertion  of  guardianship  over  them 
cannot  be  said  to  be  arbitrary  but  must  be  regarded  as  both  authorized  and 
controlling." 

On  June  1,  1926,  the  Supreme  Court  definitely  decided,  in  what  is  known  as 
the  "Candelaria  case",  that  a  deed  made  by  Pueblo  Indians,  without  being 
approved  by  the  Government,  was  void.  This  was  the  only  sensible  thing  for 
the  Court  to  do,  and  this  case,  together  with  the  others  leading  to  it,  is  what 
makes  the  case  of  the  Papago  Tribe  of  Pueblo  Indians  so  strong. 
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That  all  Indians  were  made  full  citizens  of  Mexico  after  the  separation  from 
Spain  is  beyond  question.  Plan  of  Iguala  (Mexico  by  Brantz  Mayer,  former 
secretary  of  the  Legation  to  Mexico,  1854,  p.  128)  : 

"Art.  XI.  All  the  inhabitants  are  citizens  and  equal  and  door  of  advance 
rnent  is  open  to  virtue  and  merit." 

The  first  Mexican  Congress  which  adopted  the  plan  of  Iguala  passed  the 
following  statute  on  February  24,  1822  (decrees  and  orders  of  the  first  Mexi- 
can Congress)  : 

"The  sovereign  Congress  decrees  the  equality  of  civil  rights  to  all  free 
inhabitants  of  the  Empire,  whatever  may  be  their  origin,  in  the  four  quarters 
of  the  earth." 

The  Mexican  decree  of  May  18,  1847  (Reynolds  Spanish  and  Mexican  land 
laws  282),  as  to  the  constitutional  reformation,  provided  : 

ARTICLE  I 

"Every  Mexican  by  birth  or  naturalization  who  had  attained  the  age  of  20 
years,  who  has  an  honest  means  of  living  and  who  has  not  been  sentenced  in 
legal  prosecution  to  any  infamous  penalty,  is  a  citizen  of  the  United  States  of 
Mexico." 

In  United  States  v.  Ritchie  (17  How.  525-541)  held  that  the  Indians  were 
Mexican  citizens  at  the  time  of  the  Gadsden  purchase:  "These  solemn  declara- 
tions of  the  political  power  of  the  (Mexican)  Government  had  the  effect,  neces- 
sarily, to  invest  the  Indians  with  the  privileges  of  citizenship  as  effectually  as 
had  the  Declaration  of  Independence  of  the  United  States  of  1776  to  invest  all 
those  persons  with  these  privileges  residing  in  the  country  at  the  time,  and 
who  adhered  to  the  interests  of  the  Colonies. 

"The  plan  of  Iguala,  adopted  by  the  revolutionary  government  of  Mexico  in 
1821  and  all  the  successive  public  documents  and  decrees  of  the  country  recog- 
nized an  equality  amongst  the  inhabitants,  whether  Europeans,  Africans,  or 
Indians ;  and  the  decree  of  1824  providing  for  colonization,  recognized  the 
citizenship  of  the  Indians,  and  the  right  to  hold  land." 

Will  try  to  distinguish  between  the  Pueblo  Papago  Tribe  and  the  so-called 
"North  American  Tribal  Indians." 

PAPAGO  TRIBE  OF  PUEBLO  INDIANS 

Living  by  agricultural  pursuits  and 
cattle  raising,  sedentary  and  perma- 
nent within  permanent  village  bound- 
aries. 

Peaceful,   industrious,   frugal,  and 
moral. 

Loyal  to  Spanish  Government  and 
law-abiding. 
Civilized. 

Living  in  organized  and  permanent 
villages,  with  annual  elections  and 
local  village  names. 

Living  in  permanent,  substantial 
houses  with  valuable  improvements, 
including  deep  wells  made  by  them- 
selves. 

Mixing    and    trading    freely  with 
whites. 

Self-governed  under  local  laws  and 
customs  that  are  ancient,  used  so  long 
that  the  memory  of  man  runneth  not 
to  the  contrary,  continued,  peaceably 
enjoyed,  and  acquiesced  in;  reason- 
able, certain,  obligatory,  and  consistent 
customs. 

Claiming  and  exercising  rights  of 
ownership  over  real  property  by  culti- 
vating, improving,  and  using  for  pas- 


turage within  certain  and  permanent 
boundaries. 

Exclusively  occupying  real  property 
so  as  to  establish  title  by  prescription. 
(Used  so  long  that  the  memory  of  man 
runneth  not  to  the  contrary.) 

Holding  title  to  real  property  by  de- 
cree or  grant  of  Spanish  Government, 
preservation  bv  treaty  and  paramount 
to  title  of  United  States. 

Called  by  Spaniards  "indos  de 
pueblo." 

Protected  in  personal  property  and 
political  rights  by  Mexican  treaties. 

Courts  formerly  held  that  Pueblo 
Indians  could  convey  land  without 
Government  assent. 

NORTH   AMERICAN   TRIBAL  INDIAN 

Koving  within  extensive  national 
boundaries. 

Warlike,  lazy,  cruel,  and  blood- 
thirsty. 

Hostile,  treacherous,  and  unloyal. 
Uncivilized. 

Living  in  loose,  wandering,  and 
shifting  tribes,  with  no  name  except 
for  the  tribe  or  nation. 

Living  in  tents  or  tepees. 
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north  American  TRiRAL  Indian — Continued 

Living  in  isolation.  whites'  right  of  discovery  and  con- 
Incapable  of  self-government.  quest. 

Making  no  use  of  real  property  ex-  Called   by   Spaniards   "indios  bar- 

cept  for  hunting.  baros." 

Not  occupying  real  property  in  a  Entirely    unprotected    by  Mexican 

legal  sense.  treaties. 

Holding  no  title  or  right  of  occu-  Never  by  any  court  held  to  be  able 

pancy  from  any  government  but  only  to  convey  title,  except  through  Govern- 

iininemorial    occupancy,    subject    to  ment. 

Webster's  International  Dictionary  defines  the  word  "pueblo"  as  follows : 
"(Spanish,  a  village.)  One  of  the  Indian  villages  of  Arizona,  New  Mexico,  and 
adjacent  parts  of  Mexico  and  Texas,  built  of  stone  or  adobe  in  the  form  of 
communal  houses,  sometimes  of  several  stories  or  terraces.  Formerly,  as  still 
in  the  case  of  the  Hopi,  they  were  placed  upon  the  mesas  as  an  additional  pro- 
tection from  assaults.  The  houses  are  flat-roofed,  and  access  to  the  interior 
is  often  had  only  by  a  trapdoor  in  the  roof  and  a  ladder.  The  subterranean 
kiva  is  a  feature. 

"2.  (Cap.)  An  Indian  of  one  of  the  pueblos.  The  Pueblo  Indians  are  shorter 
and  darker  than  the  plains  tribes;  they  are  gifted  with  strength  and  endur- 
ance. They  are  industrious  agriculturalists,  skilled  and  artistic  in  weaving, 
pottery,  and  basketry.  They  are  noted  for  their  elaborate  ritualistic  dances 
and  festivals. 

"3.  Any  Indian  village  in  the  southwestern  part  of  the  United  States. 
"4.  A  territory  or  district,  generally  comprising  several  towns  and  hamlets, 
and  nearly  equivalent  to  the  American  township  or  county." 

It  is  interesting  to  note  that  the  local  statutes  of  New  Mexico  and  Arizona 
have  recognized  the  distinction  between  the  Pueblo  Indians,  called  by  the 
Spaniards  "indios  de  pueblo",  and  the  plains  Indians,  called  by  the  Spaniards 
"indios  barbaros." 

In  New  Mexico  of  July  12,  1851,  provided  for  enforcement  of  the  United 
States  nonintercourse  laws  with  "savage  Indian  tribes",  and  January  10,  1853, 
prohibited  selling  of  liquor  to  Indians  but  provided  that  "Pueblo  Indians 
living  among  us  are  not  included  in  the  word  'Indians'." 

The  Arizona  territorial  statute  of  December  15,  1868,  "prohibited  selling 
arms  to  Indians  but  provided  that  the  act  should  not  apply  to  Pimas,  Mari- 
copas,  Papagos,  and  tame  Apaches." 

In  the  case  of  United  States  v.  Joseph  (94  U.S.  614),  supra,  the  distinction 
between  the  Pueblo  Indians  and  the  wild  Indians  was  recognized,  showing  the 
peaceful  character  and  civilization  of  the  Pueblos  and  saying  that  in  1834  "there 
was  no  such  Indians  as  these  in  the  United  States  unless  it  be  1  or  2  reserva- 
tions or  tribes  such  as  the  Senecas  or  Oneidas  of  New  York"  "When  it  be- 
came necessary  to  extend  the  laws  regulating  intercourse  with  the  Indians 
over  our  new  acquisitions  from  Mexico  there  was  ample  room  for  the  exercise 
of  those  laws  among  the  nomadic  Apaches,  whose  incapacity  for  self-govern- 
ment required  both  for  themselves  and  for  the  citizens  of  the  country  this 
guardian  care  of  the  general  government. 

"The  Pueblo  Indians,  if  indeed  they  can  be  called  Indians,  had  nothing  in 
common  with  this  class.  The  degree  of  civilization  which  they  had  attained 
centuries  before,  their  willing  submission  to  all  the  laws  of  the  Mexican  Gov- 
ernment, the  full  recognition  by  that  Government  of  all  their  civil  rights,  in- 
cluding that  of  voting  and  holding  office,  and  their  absorption  into  the  general 
mass  of  the  population  (except  that  they  held  their  lands  in  common),  all  forbid 
the  idea  that  they  should  be  classed  with  the  Indian  tribes  for  whom  the  inter- 
course acts  were  made,  or  that  it  is  the  intent  of  the  act  of  1851  its  provisions 
were  applicable  to  them.  The  tribes  for  whom  the  act  of  1834  was  made  were 
those  semi-independent  tribes  whom  our  Government  has  always  recognized  as 
exempt  from  our  laws  whether  within  or  without  the  limits  of  an  organized 
State  or  Territory,  and  in  regard  to  their  domestic  government,  left  to  their 
own  rules  and  traditions :  in  whom  we  have  recognized  the  capacity  to  make 
treaties,  and  with  whom  the  governments,  State  and  national,  deal,  with  a  few 
exceptions  only,  in  their  national  or  tribal  character  and  not  as  individuals. 

"Turning  our  attention  to  the  tenure  by  which  these  communities  hold  the 
land  on  which  the  settlement  of  this  defendant  was  made  we  find  that  it  is 
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wholly  different  from  that  of  the  Indian  trihes  to  whom  the  act  of  Congress 
applies.  The  United  States  has  not  recognized  in  these  latter  any  other  than 
a  passing  title  with  right  of  nse,  until  by  treaty  or  otherwise  that  right  is 
extinguished.  And  in  the  United  States  with  no  right  in  the  Indians  to  transfei 
it,  or  even  their  possession,  without  the  consent  of  the  Government. 

"It  is  this  fixed  claim  of  communion  which  lies  at  the  foundation  of  the  act 
forbidding  the  white  man  to  make  a  settlement  on  the  lands  occupied  by  an 
Indian  tribe.  The  Pueblo  Indians,  on  the  contrary,  hold  their  lands  by  a  right 
superior  to  that  cf  the  United  States.  Their  title  dates  back  to  grants  made  by 
the  Government  of  Spain  before  the  Mexican  revolution — a  title  which  was 
fully  recognized  by  the  Mexican  Government  and  protected  by  it  in  the  treaty 
of  Guadalupe  Hidalgo,  by  which  this  country  and  the  allegiance  of  its  inhabitants 
were  transferred  to  the  United  States." 

In  the  case  of  Jarger  v.  United  States  and  Yuma  Indians  (29  CO.  172)  is 
another  case  decided  upon  the  distinction  between  the  tribal  Indians  and 
Indians  like  the  New  Mexican  Pueblos.  Under  the  depredations  statute  the 
plaintiff  tried  to  get  compensation  for  damages  caused  by  the  Yumas.  and 
because  of  the  character  of  the  Yumas,  being  the  same  as  the  New  Mexican 
Pueblos,  it  was  held  that  the  statute  did  not  apply  to  the  Yumas. 

The  Papago  title  to  the  land  claimed  and  occupied  by  them  at  the  time  of 
the  Gadsden  Treaty  was  and  is  a  complete  fee  simple  title,  notwithstanding  the 
sixth  paragraph  of  said  treaty,  which  says:  "Nor  will  any  grants  made  pre- 
viously be  respected  or  be  considered  obligatory  which  have  not  been  located 
and  duly  recorded  in  the  archives  of  Mexico." 

While  it  was  not  necessary  for  village  title  to  be  recorded  in  the  archives  of 
Spain  of  Mexico  to  be  complete  and  perfect,  you  will  find  that  the  grants  of 
these  lands  to  the  Papago  are  duly  recorded  and  located  in  the  archives  of 
Mexico,  as  set  forth  in  reports  made  by  Father  Eusebio  Kino,  the  originals  of 
which  are  in  the  archives  of  Mexico  at  Mexico  City,  as  set  forth  in  Spanish 
Explorations  in  the  Southwest,  15 12-1  TOG,  edited  by  Herbert  Eugene  Bolton, 
Ph.  D.,  professor  of  American  history  in  the  University  of  California,  and 
published  by  Charles  Scribner's  Sons,  New  York,  1925. 

This  shows  that  all  the  time  the  Papagos,  together  with  the  Pimas  and 
Maricopas,  were  in  possession  of  all  the  Gadsden  purchase,  running  from 
San  Pedro  River  west  to  Colorado  and  south  of  the  Gila  River  to  the  Alter 
Valley  in  Mexico. 

In  the  Laws  of  the  Indies,  book  4,  title  12,  law  12,  you  will  find  among 
the  directions  to  the  officers  in  America  the  words :  "The  dividing  or  assign- 
ing to  the  Indians  that  which  they  may  properly  find  necessary  for  working 
and  raising  their  cattle,  confirming  them  in  that  which  they  now  have  and 
giving  them  anew  whatever  may  be  necessary." 

What  greater  confirmation  of  title  could  one  have?  Is  not  actual  confirmation 
of  the  title  to  the  lands  at  that  time  occupied  and  claimed  by  the  Papago  Tribe 
of  Pueblo  Indians  and  held  by  them  at  the  time  of  the  Gadsden  Purchase? 

You  must  understand  that  this  was  only  one  of  the  many  of  a  series  of 
acts  by  the  King  of  Spain  in  which  he  recognized  the  property  of  the  Indians 
as  entirely  different  from  that  of  vacant  land;  he  recognized  that  the  lands 
belonging  to  the  Indians  were  entirely  out  of  his  power. 

This  law  had  a  present  effect,  then  and  there,  and  was  not  contingent  upon 
the  Indian  village  or  pueblo  coming  to  the  King  and  asking  for  a  title  or 
confirmation. 

Whenever  an  authority  under  the  King  of  Spain  came  across  an  Indian 
possessing  something  he  was  precluded  from  entering  into  that  possession  because 
of  the  order  made  by  the  King  and  could  do  nothing  respecting  the  property.  A 
grant  from  the  Indians  was  always  the  grant  of  the  fee ;  that  the  King  made  no 
concessions  respecting  the  Indian  title  in  Mexico,  but  claimed  the  whole  country 
for  his  own ;  that  this  claim  by  virtue  of  conquest  was  maintained  until  Mexico 
acquired  its  independence;  and  that  Government,  in  turn,  never  acknowledged 
the  existence  of  aboriginal  title.  The  significance  of  the  proposition  is  that  if 
the  Indian  title  to  occupancy  was  never  recognized  by  Spain  and  Mexico,  the 
title  acquired  by  the  United  States  was  obtained  free  of  incumbrance  by  virtue 
of  previous  Indian  occupancy.  In  other  words,  the  contention  is  that  there  was 
no  Indian  title  to  extinguish  when  the  former  sovereign  lost  control.  There  are 
authorities  which  hold  that  the  Spanish  law  did  not  recognize  any  kind  of  title 
to  the  soil  growing  out  of  the  occupation  in  wild  or  wandering  tribes  (Byrne  v. 
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Alas,  74  Cal.  628),  and  that  the  uncivilized  Indian  was  as  free  from  being 
considered  in  the  laws  of  Spain  and  Mexico  as  the  wild  beast  of  the  forest" 
( U.S.  v.  Luccro,  1  N.Mex.  422). 

The  rule  was  stated  very  early  that  Indians  were  deemed  to  be  the  rightful 
occupants  of  the  soil,  with  a  legal  as  well  as  just  claim  to  retain  possession  and 
use  it  at  their  discretion.  The  nations  asserted  ultimate  dominion  with  power  to 
convey  title  to  the  grantees,  but  every  grant  was  subject  to  the  Indian  right  of 
occupancy.  Spain  did  not  rest  her  title  solely  on  the  grant  of  the  Pope,  but 
based  her  claim  upon  the  right  of  discovery  (Johnson  v.  Mcintosh.  8  Wheat. 
575).  This  qualified  claim  of  title  by  virtue  of  discovery  seems  to  have  included 
the  acquisitions  of  Spain  from  Old  Mexico,  because  the  aboriginal  right  of  occu- 
pation was  respected  by  the  laws  of  Spain,  but  the  occupants  could  not  part  with 
this  right  except  in  the  mode  pointed  out  by  Spain  [Chouteau  v.  Moloney,  16 
How.  201 ;  Mitchell  v.  U.S.,  9  Pet.  724).  So  much  for  Spain. 

But  for  Mexico,  neither  the  researches  of  counsel  nor  the  investigations  of  the 
court  disclose  recognition  of  aboriginal  title  by  the  Government.  Under  the 
plan  of  Igula  (supra)  all  were  made  equal  in  Mexico,  and  Juarez,  a  full-blood 
Indian,  became  President  of  Mexico. 

No  account  seems  to  have  been  taken  of  the  wild  tribes  of  Indians  in  the 
settlement  schemes  of  Mexico.  But  in  the  first  colonization  law  there  it  was 
provided  "that  the  lands  of  the  Government  which  were  not  the  property  of  any 
individual,  corporation,  or  town  are  the  subject  of  the  law  and  may  be  colo- 
nized (sec.  24,  Law  1824,  Rockwell's  Spanish  and  Mexican  Law,  451;  U.S.  v. 
Ballejos  (1  Black  541) ) . 

In  colonization  scheme  for  Sonora  says  "there  are  colonizable  in  the  States 
all  the  desert  and  vacant  lands — not  the  property  of  any  individual,  corpora- 
tion, or  town."  (Reynold.  Spanish  and  Mexican  Laws,  206;  also  see  United 
States  v.  Ritch  ie,  17  How.  156.) 

You  must  remember  that  the  missions  in  Arizona  were  founded  and  con- 
trolled by  the  Jesuits  until  1767.  They  were  invested  with  ecclesiastical,  civil, 
and  military  administration  of  their  missions  as  well  as  the  pueblos.  (See 
Leyes  de  las  Indios  (Laws  of  the  Indies),  Liber  V,  title  III.) 

Recopiliacion  de  Leyes  de  los  Reynos  de  los  India s,  liber  IV,  title  V,  ley  6 
(vol.  II,  folio  S9,  Madrid  edition  of  1774)  provides  against  encroachment  upon 
the  rights  of  Indian  pueblos. 

Fremont  v.  United  States  (17  How.  542)  :  "The  exercise  from  time  imme- 
morial of  certain  prerogatives  and  powers  which,  although  not  positively  sanc- 
tioned by  congressional  enactments,  were  universally  conceded  by  the  Spanish 
and  Mexican  Governments;  and  there  being  no  evidence  that  these  preroga- 
tives and  powers  were  revoked  or  repealed  by  the  supreme  authorities,  it  is 
to  be  presumed  that  the  exercise  of  them  was  lawful."  (See  United  States  v. 
Reading,  18  How.  7,  8.) 

William  Carey  Jones  report,  Washington,  April  10,  1850,  in  his  report  on 
land  titled  in  California,  page  24 :  "The  law  of  custom,  with  the  acquiescence 
of  the  highest  authorities,  overcame,  in  these  respects  the  written  law.  Written 
permits  and  grants  were  no  doubt  usually  given,  but  if  any  systematic  records 
or  memoranda  of  them  were  kept,  they  have  now  disappeared,  or  I  was  not 
able  to  meet  them.  *  *  *  But  in  other  cases,  no  doubt,  the  title  rested  orig- 
inally only  on  verbal  permits.  It  was  very  customary  in  the  Spanish  colonies 
for  the  principal  neighborhood  authorities  to  give  permission  to  occupy  and 
cultivate  lands,  with  the  understanding  that  the  party  interested  would  after- 
ward, at  a  convenient  occasion,  obtain  his  grant  from  the  functionary  above.  All 
titles  have  been  respected  during  26  or  27  years,  and  whether  evidenced  now  or 
ever  by  any  written  title,  they  constitute  as  meritorious  and  just  claims  as 
property  is  held  in  any  portion  of  the  globe.  They  were  in  the  first  place  the 
meager  rewards  of  expatriation  and  arduous  and  hazardous  public  service  in 
a  remote  and  savage  country.  Abstractly  considered,  there  can  be  no  higher  title 
to  the  soil." 

This  is  not  my  argument,  but  rather  what  Jones  says  in  his  report  submitted  to 
Congress  in  1850,  before  the  Papagos  came  in. 

Page  32,  Jones  report :  "It  is  a  principal  laid  down  in  the  Spanish  colonial 
laws  that  the  Indians  shall  have  a  right  to  as  much  land  as  they  need  for  their 
habitations,  for  tillage,  and  for  the  pasturage  of  their  flocks.  When  they  were 
partially  settled  in  communities,  sufficient  of  the  land  was  secured  to  them  for 
those  purposes"  (Recopilacion  de  Indias,  laws  7  to  20,  title  12,  book  4). 
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'  The  early  laws  were  so  tender  of  the  rights  of  the  Indians  that  they  forbade 
land  to  be  allotted  Spaniards  that  would  interfere  with  Indians"  (Recopilacion 
de  Indias,  law  7,  title  12,  book  4;  ibid.,  laws  8  and  20,  title  3,  book  6). 

"The  land  set  apart  to  them  were  likewise  inalienable,  except  by  the  advice 
and  consent  of  officers  of  the  Government,  whose  duty  it  was  to  protect  the 
natives"  as  minors  or  pupils"  (law  27,  title  6,  book  1,  Pena  y  Pena,  11  Practica 
Forense  Mejieana,  248,  etc.;  Alman,  Historia  de  Mexico,  23-24). 

Page  34.  "In  the  wild  and  wandering  tribes  Spanish  law  does  not  recognize 
any  title  in  the  soil"  (Recopilacion  de  Indias,  laws  1  to  9,  title  3,  book  6). 

Walton,  Civil  War  in  Spain  and  Spanish  America:  "Sec.  1957.  Twenty  years' 
possession  as  against  persons  absent — when  held  in  good  faith  and  under  just 
title." 

"Sec.  1659  or  1957.  Thirty  years'  uninterrupted  possession  in  good  faith — 

even  without  just  title." 

"If  we  showed  title  by  prescription,  the  court  would  presume  a  grant"  (Demitz 
on  Land  Title,  vol.  2,  p.  1373,  et  seq.). 

Bancroft,  vol.  17.  page  474  (History  of  Western  States)  :  "That  portion  of  the 
country  later  known  as  'Arizona  and  New  Mexico'  down  to  Treaty  of  Guadalupe 
Hidalgo  in  1948  and  all  South  of  Gila,  the  only  portion  inhabited  by  any  but 
Indians,  for  5  years  longer  or  until  treaty  of  1S53." 

Civil  Law  of  Spain  and  Mexico,  by  Gustavus  Schmidt,  New  Orleans,  1851 
(art.  13S0)  :  "All  property,  whether  movable  or  immovable  belonging  to  cities 
and  towns,  the  use  of  which  is  common  to  all  the  inhabitants  (of  the  prescrip- 
tion of  40  years)."  (From  Partidas,  law  7,  title  29,  p.  3). 

Hall's  Mexican  Land  Laws,  by  Frederick  Hall,  1885,  devotes  chapter  8  of  his 
book  to  Rights  of  Indians  : 

"Paragraph  159.  Indians  entitled  to  all  they  possessed. — It  is  clear  from  the 
whole  tenor  of  the  Spanish  and  Mexican  laws,  whether  in  the  form  of  pueblos 
or  ranches,  that  the  Indians  are  entitled  in  equity  and  good  conscience,  and  even 
according  to  the  strict  rigor  of  the  laws,  to  all  the  lands  they  have  or  have  in 
actual  possession  for  cultivation,  pasture,  or  habitation,  when  such  domain  can 
be  ascertained  to  have  had  any  tolerable  well-defined  boundaries.  Both  Mexico 
and  Spain  have  acknowledged  this  principle  to  be  a  just  one.  *  *  *" 

See  Felix  v.  Patrick  (145  U.S.  317;  36  L.  ed.  719)  :  Indian  may  come  into  courts 
and  litigate  his  title  to  land,  and  if  uneducated  and  unfamiliar  with  laws,  statute 
of  limitations  will  not  run  against  him. 

Provisions  of  doubtful  meaning  in  congressional  enactments  relating  to  Indians 
must  be  construed,  so  far  as  possible,  in  favor  of  the  Indians  and  not  against 
them  (Chase  v.  United  States,  256  U.S.  1 ;  65  L.Ed.  801). 

Settlement  of  lands  of  Pueblo  Indians  in  New  Mexico  is  not  within  the  satute 
(Rev.  Stat.  2118,  from  sec.  11  of  act  of  June  30,  1834,  161,  4  Stat.  730)  or  within 
act  July  27.  1851.  extending  laws  regulating  trade  and  intercourse  with  Indian 
tribes  over  the  Indian  tribes  in  Territory  of  New  Mexico  ( United  States  v.  Joseph 
(X.  Mex.  1876),  94  U.S.  614.  615;  24  L.Ed.  295;  United  States  v.  Santisteran 
(1874)  1  X.  Mex.  583).  The  Pueblo  Indians  of  Xew  Mexico  hold  their  lands  by 
rights  superior  to  that  of  the  United  States,  and  this  statute  is  intended  to  affect 
only  those  Indians  holding  land  the  ultimate  title  to  which  remains  in  the  Gov- 
ernment. {United  States  v.  Joseph  (X.  Mex.  1877),  94  U.S.  614;  24  L.Ed.  295). 

Although  Rev.  Stat.  2116,  regarding  purchases  or  grants  of  lands  from  Indians, 
limiting  alienation  of  Indian  lands  except  by  treaty  or  convention  pursuant  to 
constitution,  extended  over  Indian  tribes  of  Xew  Mexico  in  1851  (9  Stat.  587, 
no.  7),  does  not  expressly  refer  to  Pueblo  Indians:  it  nevertheless  includes 
them,  since  "Indian  Tribe",  used  therein  means  body  of  Indians  of  same  or 
similar  race,  united  in  community  under  one  leadership  or  government,  and 
inhabiting  particular,  though  sometimes  ill-defined,  territory  (United  States  v. 
Candelaria  (N.Mex.  1926).  271  U.S.  432:  70  L.Ed.  1023;  Pueblo  of  Santa  Rosa  v. 
Fall  (1927),  273  U.S.  315,  71  L.Ed.  — ).  This  case  reversed  (56  App.  D.C. 
239.  12  F.  (2d)  332).  (And  in  this  connection  will  say  that  the  pueblo  of  Santa 
Rosa  is  one  of  the  pueblos  comprising  the  Papago  Tribe  of  Indians  and  by  going 
over  all  of  the  decisions  in  connection  with  this  case  it  gives  you  considerable 
statement  of  the  law  in  the  case  of  the  Papagos.) 

The  ordinance  of  July  13,  1787  (Stat.  52),  art.  Ill:  "The  utmost  good  faith 
shall  always  be  observed  towards  the  Indians.  Their  lands  and  property  shall 
never  be  taken  from  them  without  their  consent,  and  in  their  property  rights 
and  liberty  they  shall  never  be  invaded  or  disturbed  unless  in  just  and  lawful 
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wars  authorized  by  Congress;  but  laws  founded  in  justice  and  humanity  shall 
from  time  to  time  be  made  for  preventing  wrongs  being  done  to  them  and  for 
peace  and  friendship  with  them." 

A  treaty  may  be  modified  or  abrogated  by  an  act  of  Congress,  but  the  power 
to  make  or  unmake  is  essentially  political  and  not  judicial  (Old  Settles  v. 
United  States,  148  U.S.  427).  A  treaty  may  supersede  a  prior  act  of  Congress; 
and  an  act  of  Congress  may  supersede  a  prior  act  of*  Congress;  and  an  act  of 
Congress  may  supersede  a  prior  treaty  {Patterson  v.  Jenks,  2  Pet.  216). 

"Indians  are  acknowledged  to  have  an  unquestionable  and  heretofore  un- 
i  questioned  right  to  the  lands  they  occupy  until  that  right  shall  have  been 
extinguished  by  the  voluntary  cession  to  our  Government"  (Worcester  v. 
denrf/ia,  6  Pet.  .175  ;  United  States  v.  Cook,  19  Wall.  593). 

"Plenary  authority  over  the  tribal  relations  of  the  Indians  has  been  exer- 
cised by  Congress  from  the  beginning,  and  the  power  has  always  been  deemed 
a  political  one  not  subject  to  be  controlled  by  the  courts.  Until  1871  dealings 
with  Indians  by  treaties,  and,  of  course,  a  moral  obligation  rested  upon  Con- 
gress to  act  in  good  faith  in  performing  stipulations  entered  into.  But  as 
with  foreign  nations  Congress  could  pass  laws  in  conflict  with  treaties  made 
'  with  Indians"  (Lone  Wolf  v.  United  States,  187  U.S.  553 :  also  Thomas  v.  Gay, 
169,  U.S.  264-270;  Spaulding  v.  Chandler,  160  U.S.  394;  also  Contey  v.  Ballinger, 
216  U.S.  84;  Super  v.  Work,  55  App.  D.C.  149). 

Chickasaw  Nation  v.  United  States,  22  Court  of  Claims:  "As  a  contract  the 
Chickasaws  are  entitled  to  all  its  benefits  until  it  is  varied  by  mutual  consent 
or  annulled  in  some  manner  recognized  by  law  *  *  *." 

The  treaty-making  power  of  the  United  States  can  make  a  sale  or  grant  of 
lands  to  an  Indian  tribe  without  an  act  of  Congress,  and  Congress  has  no 
right,  to  interfere  with  rights  under  treaties  except  in  cases  purely  political 
i  UMted  States  v.  Reese,  5  Dill.  405;  also  see  Wilson  v.  Wall.  Wall  683 j. 

Congress,  having  plenary  power  over  the  Indians,  possesses  the  power  to 
abrogate  treaties  made  with  Indian  tribes  and  to  pass  laws  concerning  Indians 
which  in  effect  would  violate  treaties ;  but  Congress  and  the  Executive  have 
t  consistently,  with  one  or  two  exceptions,  followed  the  principle  announced  in 
the  Northwest  Ordinance  of  1787,  supra  (1  Stat.  52). 

As  a  rule  most  attempts  to  deprive  Indians  of  their  just  rights  have  been 
defeated  by  leading  statesmen,  when  things  have  approached  a  crisis  for  the 
Indians ;  the  record  has  been  one  of  neglect  and  ignoring  their  rights. 

Even  when  Congress  passed  the  act  of  March  3,  1871  (16  Stat.  566)  pro- 
hibiting the  further  making  of  treaties  with  Indian  tribes,  it  provides,  among 
.  other  things : 

"That  nothing  herein  contained  shall  be  construed  to  invalidate  or  impair 
\  the  obligation  of  any  treaty  heretofore  lawfully  made  and  ratified."  (See 
United  States  v.  Berry,  2  McCrary,  58.)  This  act  indicates  that  Congress  would 
never  knowingly  violate  an  Indian  treaty  obligation.  Congress,  it  seems,  has 
refrained  with  a  very  few  exceptions,  from  invading  the  Northwest  Ordinance 
of  1787,  an  act  of  March  3,  1871  (supra),  however  the  executive  departments 
have  made  several  attempts  to  take  land  from  Indians  without  their  consent, 
and  have  succeeded  in  several  instances,  as  is  the  case  with  the  Papago  Indians. 
One  case  in  Dakota  the  Old  Winnebago  Reservation  was  thrown  open  to  settle- 
ment by  Chester  A.  Arthur,  President  of  the  United  States  by  Executive  order 
dated  on  the  27th  day  of  February  1885,  just  a  few  days  before  his  term  expired 
March  4 ;  thereupon  President  Cleveland,  as  set  forth  in  Messages  of  the  Presi- 
dents, volume  8.  page  306,  reversed  this  order  and  says  in  part:  "Said  order 
i  is  illegal  and  in  violation  of  the  plighted  faith  and  obligations  of  the  United 
States  contained  in  sundry  treaties  with  the  Indians.  *  *  *  In  order  to  maintain 
inviolate  the  solemn  pledges  and  plighted  faith  of  the  Government  as  given 
in  the  treaties  in  question,  and  for  the  purposes  of  protecting  the  interests  of 
the  Indian  tribes  as  well  as  of  the  United  States,  I  declare  and  proclaim  the  said 
Executive  order  of  February  27,  1885,  to  be  in  contravention  of  the  treaty 
obligations  of  the  United  States  with  the  Sioux  Tribe  of  Indians  and  therefore 
I  inoperative  and  of  no  effect." 

The  saying  that  a  new  broom  sweeps  clean  applies  to  President  Cleveland 
I  as  it  appears  that  Congress  in  1886  passed  an  act  granting  a  right-of-way  across 
r  Indian  land,  without  first  securing  the  consent  of  the  Indians,  the  President 
said  in  his  veto  message  of  July  7,  1886 :  "The  bill  is  in  the  nature  of  a  general 
right-of-way  through  this  Indian  reservation.  The  Indian  occupants  have  not 
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given  their  consent  to  it:  neither  have  they  been  consulted  regarding  it;  nor 
is  there  any  provision  in  it  for  securing  their  consent  or  agreement  to  the  loca- 
tion or  construction  of  railroads  upon  their  lands.  The  bill  is  a  new  and  wide 
departure  from  the  general  tenor  of  legislation  affecting  Indian  reservations. 
It  ignores  the  right  of  the  Indians  to  be  consulted  as  to  the  disposition  of  their 
hinds,  opens  wide  the  door  to  any  railroad  company  to  do  what  under  the  treaty 
covering  the  greater  part  of  the  reservation  is  reserved  to  the  United  States 
alone."  (Messages  and  Papers  of  the  Presidents,  vol.  8,  p.  472.) 

Wilson,  as  President,  by  Executive  order  dated  January  14,  1916,  set  aside 
2,800,000  acres  for  the  use  and  benefit  of  the  Papagos,  which,  however,  was 
modified  February  1,  1917,  and  reduced  to  2,443,000  acres,  leaving  the  so-called 
"6-mile  strip"  through  the  Papago  Indian  Reservation.  This,  so  I  am  advised, 
was  the  reason  that  Congress,  March  3,  1927:  "Changes  in  the  boundaries  of 
reservations  created  by  Executive  order,  proclamation,  or  otherwise  for  the 
use  and  occupation  of  Indians  shall  not  be  made  except  by  act  of  Congress. 
Provided,  That  it  shall  not  apply  to  temporary  withdrawals  by  the  Secretary 
of  the  Interior."  (44  Stat.  1347.)  This  was  to  protect  the  Indians  and  also 
the  United  States,  as  at  this  time  the  Government  is  seeking  to  buy  out  the 
private  claimants  who  have  entered  into  this  so-called  "6-mile  strip",  con- 
taining about  500,000  acres,  and  place  the  same  in  the  Papago  Indian  Reserva- 
tion. Yet,  in  1916,  it  was  in  the  reservation  for  the  Indians.  However,  the 
minerals  are  reserved  in  the  Executive  orders  referred  to  above.  And  that  is 
one  of  the  claims  of  the  Papagos  that  the  proceeds  of  the  minerals  should  be 
theirs,  as  they  were  engaged  in  mining  when  the  first  Spaniards  came  to  this 
country. 

Commissioner  of  Indian  Affairs,  Annual  Report,  1890,  page  29,  says  in  part: 

"From  the  execution  of  the  first  treaty  with  the  Indians,  September  17,  1778, 
the  Delawares,  to  act  March  3,  1871  (16  Stat.  566,  supra),  that  "no  treaty  shall 
be  made  with  the  Indians,  etc."  *  *  *  the  United  States  has  pursued  a 
uniform  course  in  extinguishing  the  Indian  title  only  with  the  consent  of  those 
tribes  which  were  recognized  as  having  claim  to  the  soil  by  reason  of  occupancy, 
such  consent  having  been  expressed  in  treaties.  During  this  period  not  less 
than  370  treaties  have  been  made  and  ratified.  Except  in  the  case  of  the  Sioux 
Indians  in  Minnesota  after  the  outbreak  of  1862,  the  Government  has  never 
extinguished  an  Indian  title  by  right  of  conquest ;  and  in  this  case  the  Indians 
were  provided  with  another  reservation,  and  subsequently  were  paid  the  net 
proceeds  arising  from  the  land  vacated." 

In  other  cases  where  certain  annuities  have  been  declared  forfeited,  Congress 
has  subsequently  paid  them. 

"The  method  of  extinguishing  Indian  titles  by  the  United  States  is  either  by 
treaties  with  the  Indians  or  statutes  in  aid  of  or  having  the  nature  of  treaties." 
(Hiahrock  v.  Garln,  45  S.D.  315-179  N.W.  12.) 

"The  Indians  have  the  unquestionable  right  to  the  lands  they  occupy  until 
it  has  been  extinguished  by  the  voluntary  cession  to  the  Government" 
{Leavenworth  R.R.  Co.  v.  United  States,  92  U.S.  733). 

"The  Indian  right  of  occupancy  has  always  been  held  to  be  sacred,  something 
not  to  be  taken  from  him  except  by  his  consent  and  then  upon  such  considera- 
tion as  should  be  agreed  upon"  (Minnesota  v.  Hitchcock,  185  U.S.  373). 

In  placing  exclusive  jurisdiction  over  Indians  in  the  Secretary  of  the  Interior, 
the  Legislature  of  the  United  States  has  intended  to  clothe  him  with  power 
amply  to  protect  the  Indians  and  carry  cut  treaty  obligations  as  well  as  moral 
obligations  which  the  Government  has  assumed.  (See  Lane  ex  rel.  Mickadiet 
v.  United  States,  241  U.S.  201;  also  Hallowell  v.  Commons,  239  U.S.  506.) 

See  Revised  Statutes  of  the  United  States  1873,  section  463  and  465  which 
provides  that  Commissioner  of  Indian  Affairs,  under  direction  of  Secretary  of 
Interior  and  agreeable  to  such  regulations  as  the  President  may  prescribe, 
have  the  management  of  all  Indian  affairs,  and  of  all  such  matters  arising  out 
of  Indian  relations.  And  that  the  President  may  prescribe  such  regulations  as 
he  may  think  fit  to  carry  into  effect  the  various  provisions  of  any  act  relating 
to  Indian  affairs.  And  these  regulations  of  the  President  have  the  force  of 
statutory  enactment.  (See  United  States  v.  Eaton,  144  U.S.  677;  United  States 
v.  Thurston  Co.,  143  Fed.  287;  Wilking  v.  United  States,  96  Fed.  837;  United 
States  v.  Van  Wert,  195  Fed.  974;  Bridgeman  v.  United  States,  140  Fed.  577- 
583 ;  see  also  5  Opp.  Atty.  Genl.  36-39. ) 

"Because  of  the  primitive  dependence  and  economic  helplessness  of  the 
Indian  people  under  modern  civilization,  the  Government  is  charged  with  the 
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special  duty  and  obligation  of  protecting  them,  and  this  duty  and  obligation 
falls  upon  the  executive  branch  of  the  Government  and  is  properly  vested  in 
the  Secretary  of  the  Interior.  (See  United  States  v.  Kagama,  118  U.S.  375.) 
*  *  *  Also  for  the  protection  and  development  of  these  people  (Indians) 
Executive  given  almost  unlimited  discretion  and  control  of  all  instrumentalities 
designed  for  their  use  and  benefit."  (See  United  States  v.  Riekert,  188  U.S. 
432;  United  States  v.  Celestine,  215  U.S.  278;  Tiger  v.  Western  Investment  Co., 
221  U.S.  298.)  .  LJ 

The  Honorable  Harlan  F  Stone,  Attorney  General  of  the  United  States  in  his 
letter  to  the  Honorable  Hubert  Work,  then  Secretary  of  the  Interior,  dated 
May  27,  1924,  in  reply  to  the  Secretary  of  the  Interior's  letter  of  February  12, 
1924,  requesting  opinion  on  the  question  whether  Executive  order  Indian  reser- 
vations are  subject  to  leasing  under  the  act  of  February  25,  1920  (41  Stat.  437), 
is  worth  careful  study,  as  it  would  indicate  the  Indians  have  the  minerals 
water-power  sites,  and  everything  that  went  with  the  land.  He  says,  in  part: 
«*  *  *  i>he  effect  of  the  Executive  order  was  the  same  as  would  be  a  treaty 
with  the  Indians  for  the  same  purpose,  and  was  to  include  all  intrusion  upon 
the  territory  thus  reserved  by  any  and  every  person  other  than  the  Indians 
for  whose  benefit  the  reservation  was  made,  for  mining  as  well  as  other  pur- 
poses." This  is  34  Opinion,  Attorney  General,  181,  so  you  may  look  it  up. 
He  goes  on  to  say,  in  part,  as  follows :  "*  *  *  That  the  President  had  author- 
ity at  the  date  of  orders  to  withdraw  public  lands  and  set  them  apart  for  the 
benefit  of  the  Indians,  or  for  other  public  purposes,  is  now  settled  beyond  the 
possibility  of  controversy.  {United  States  v.  Mid  West  Oil  Co.,  236  U.S.  459; 
Mason  v.  United  States,  260  U.S.  545.")  And  aside  from  this,  the  general  allot- 
ment act  of  February  8,  1887  (24  Stat.  388,  sec.  1),  clearly  recognizes  and  by 
necessary  implication  confirms  Indian  reservations  "heretofore"  or  "here- 
after" established  by  Executive  orders. 

"Whether  the  President  might  legally  abolish,  in  whole  or  in  part,  Indian 
reservations  once  created  by  him  has  been  seriously  questioned  (12  L.D.,  205; 
13  L.D.  628)  and  not  without  strong  reason ;  for  the  Indian  rights  attach  when 
the  lands  are  thus  set  aside;  and  moreover,  the  lands  then  become  subject  to 
allotment  under  the  general  allotment  act.  Nevertheless,  the  President  has,  in 
fact,  and  in  a  number  of  instances,  changed  the  boundaries  of  Executive  order 
Indian  reservations  by  excluding  lands  therefrom  and  the  question  of  his 
authority  to  do  so  has  not  apparently  come  before  the  courts." 

The  solicitor  refers  to  our  reservation  and  withdrawal  and  I  will  comment 
thereon  later. 

Eugene  L.  Graves, 
Attorney  for  Papagos. 

Mr.  Graves.  By  way  of  conclusion,  will  say  that  regarding  the 
Papagos  that  the  proposition  is  justice,  not  justice  through  the 
medium  of  force,  not  justice  to  be  hunted  through  the  labyrinth  of 
intricate  and  endless  negotiations  and  lawsuits,  not  justice  to  depend 
upon  the  juridical  determination  of  perplexing  questions  of  law  or 
the  precise  marking  of  the  shadowy  boundaries  of  a  complex  judicial 
system. 

It  is  simple  justice  sought  in  its  natural  course  and  in  its  ordinary 
haunts.  It  is  justice  in  the  spirit  of  justice,  and  laid  in  principles 
founded  upon  justice. 

The  idea  of  the  claim  of  the  Papago  is  nothing  more. 

Refined  policy  ever  has  been  and  ever  will  be  the  parent  of  confu- 
sion. Plain,  good  intention,  which  is  the  policy  of  the  United  States, 
is  no  mean  force. 

These  Papago  Indians  are  devoted  to  justice. 

Abstract  justice,  like  any  other  mere  abstraction,  is  not  to  be  found. 
Justice  inheres  in  some  sensible  object,  which  by  way  of  eminence 
becomes  the  criterion  of  their  happiness  ;  and  this  happens  to  be  the 
love  of  their  lands,  which  they  and  their  forefathers  have  occupied 
for  unknown  generations.  The  little  communities  they  have  built  up, 
the  herds  of  cattle,  their  family  life,  love  of  home,  and  tribal  life. 
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These  propositions  are  all  matters  of  fact,  and  if  they  are  sucH 
facts  as  draw  irresistible  conclusions,  even  in  the  stating,  that  is  (he 
power  of  truth — give  these  Indians  justice. 

And  this  is  all  we  ask  of  the  Congress. 

[Whereupon,  at  12  :20  p.m.,  the  committee  adjourned.] 
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Oklahoma  Report  by  Kevin  Gover: 

This  report  is  based  largely  on  testimony  taken  from 
Indian  people  in  the  State  of  Oklahoma.  The  legal  position 
of  the  tribes  in  Oklahoma  is  very  cloudy.  It  would  appear 
that  many  of  the  problems  of  the  tribes  are  a  result  of  the 
ambiguity  of  the  body  of  laAV  which  pertains  to  the  tribes. 

The  opinions  of  the  tribal  leaders  are  outlined  in  this  report.  They 
include  what  the  tribes  believe  their  powers  to  be,  as  well  as  what 
they  believe  their  powers  should  be.  It  is  hard  to  dispute  their  con- 
tentions, but  the  fact  is  that  no  one  really  knows  the  extent  of  the 
powers  of  the  tribes  of  Oklahoma.  The  Federal  government  and  the 
gtate  government  carry  out  policy  toward  the  tribes  without  an 
understanding  of  the  status  of  the  tribes,  and  this  has  resulted  in 
a  situation  where  the  tribes  do  not  have  the  resources  they  need, 
or  even  all  of  the  resources  available  to  other  tribes. 

As  a  result,  the  tribes  conduct  their  business  in  limbo.  They  are 
unsure  of  their  powers,  and  afraid  to  assert  any  sort  of  jurisdiction 
for  fear  that  they  will  be  sued,  which  they  cannot  afford.  They  do 
not  have  the  resources  to  conduct  the  comprehensive  analysis  of  their 
status  which  they  so  badly  need  to  attain  the  self-sufficiency  which 
was  theirs  before  statehood. 

I.  History 

Before  the  arrival  of  the  white  man,  there  were  probably  six  tribes 
in  the  area  now  known  as  Oklahoma.1  Through  the  history  of  this 
area  since  the  establishment  of  the  United  States,  there  have  been 
sixty  tribes  in  Oklahoma  for  various  lengths  of  time.2  At  the  present 
time,  the  Bureau  of  Indian  Affairs  provides  services  to  some  twenty- 
nine  remaining  Indian  nations.3 

The  history  of  Oklahoma  Indians  is  unlike  that  of  any  other  state. 
The  vast  majority  of  the  tribes  in  Oklahoma  are  there  as  a  result  of 
relocation  policies,  which  forced  the  move  of  some  tribes  from  as  far 
away  as  New  England  and  the  Pacific  Northwest.4 

The  idea  behind  the  early  removals  of  Eastern  tribes  to  Oklahoma 
was  to  have  them  in  a  place  where  they  would  be  able  to  live  as  they 
wished,  clear  of  the  path  of  advancing  white  settlement. 

This  removal  process,  however,  did  not  signify  the  end  of  the  tribes 
as  active,  progressing,  productive  national  societies.  The  Five 
Civilized  Tribes  of  the  Southeast  United  States  were  moved  to  lands 


1  Department  of  the  Interior,  Bureau  of  Indian  Affairs.  Indians  of  Oklahoma,  p.  3,  U.S. 
Government  Printing  Office,  Washington,  D.C.,  1973,  0-496-170. 

2  Ibid.,  p.  8. 

3  Ibid.,  p.  9. 
*Ibid.(  p.  8. 
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in  Oklahoma  in  exchange  for  their  homelands  in  the  East.  1<  w&i  not 
a  gift  from  the  United  States,  but  rather  an  exchange  between  the 
sovereign  tribes  and  the  sovereign  United  States.  The  United  States 
did  not  question  the  sovereignty  of  the  Five  Civilized  Tribes.  In  fact, 
specific  language  in  the  Treaty  of  May  6,  1828  (7  Stat.  L.,  311)  de- 
clared of  the  lands  assigned  the  Cherokees  in  the  West  that  they 
"shall,  under  the  most  solemn  promise  of  the  United  States,  be,  and 
remain,  theirs  forever — a  home  that  shall  never,  in  all  future  time, 
be  embarrassed  by  having  extended  around  it  the  lines,  or  placed  over 
it  the  jurisdiction  of  a  Territory  or  State,  nor  be  pressed  upon  by  the 
extension,  in  any  way,  of  any  of  the  limits  of  any  existing  territory 
or  state."  5 

Of  course,  the  Cherokee  Nation  is  embarrassed  by  the  existence  of 
the  State  of  Oklahoma,  which  the  Supreme  Court  recently  ruled  was 
never  intended  to  exist.  This  case  allowed  for  awarding  the  rights  to 
the  Arkansas  River  to  the  Cherokee,  Chickasaw  and  Choctaw  Nation-.0 

By  1837,  all  of  Indian  Territory  had  been  assigned  to  the  Five 
Civilized  Tribes,  although  some  plains  tribes  such  as  the  Kiowa. 
Comanche,  Wichita,  and  Apache  were  granted  hunting  rights  in  the 
area.7 

Between  1837  and  the  outbreak  of  the  Civil  War,  the  tribes  were 
functioning  with  a  paucity  of  interference  from  the  government.  The 
two  exceptions  were  the  separations  of  the  Choctaw  and  Chickasaw 
Nations,  and  the  Creek  and  Seminole  Nations.  The  Civil  War,  how- 
ever, had  a  devastating  effect  on  the  tribes.  Some  Indians  remained 
loyal  to  the  Union;  other?  joined  the  Confederacy.  The  United  States 
used  the  latter  to  abrogate  all  treaties  made  with  the  Five  Civilized 
Tribes.  Over  the  next  few  years,  a  new  series  of  treaties  provided  for 
extensive  land  cessions,  "in  compliance  with  the  desire  of  the  United 
States  to  locate  other  Indians  freedmen  thereon."  8 

The  idea  of  segregating  the  Indian  population  into  Indian  Territory 
came  to  the  fore  shortly  after  the  Civil  War  with  the  outbreak  of 
hostilities  with  the  southern  plains  tribes.  Many  tribes  were  moved 
into  the  lands  ceded  by  the  Five  Civilized  Tribes.  This  accounts  for 
the  boundaries  of  the  reservations  in  Western  Oklahoma  which  still 
stand  today. 

Again,  life  in  Indian  Territory  went  through  a  period  of  relative 
calm,  until  the  enactment  of  the  Allotment  Acts,  which  finally  de- 
stroyed the  notion  of  Indian  Territory.  It  is  not  necessary  to  outline 
the  incidents  of  deceit  on  the  part  of  the  U.S.  government,  including 
rigged  elections  and  coercive  actions  against  tribal  leaders,  in  its  high- 
handed and  complete  disregard  for  the  law  of  nations,  one  of  the 
basic  documents  on  which  the  existence  of  the  United  States  was 
justified.  Suffice  it  to  say  that  the  Indian  nations  and  Indian  people 
of  the  State  of  Oklahoma  continue  to  view  with  contempt  the  treachery 
of  the  United  States. 

The  powers  of  the  Five  Civilized  Tribes  as  governments  were 
largely  extinguished  by  the  Act  of  May  27,  1908,  "An  Act  to  provide 

5  Schmeckebier.  Lawrence  F.,  The  Office  of  Indian  Affairs,  The  John  Hopkins  Press, 
Baltimore,  Maryland,  1927,  p.  93. 

6  Choctaw  Nation,  et  al.  v.  Oklahoma,  et  al.,  October,  1969. 

7  Schmeckebier,  supra,  p.  97. 
s  Ibid.,  p.  103. 
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for  the  final  disposition  of  the  affairs  of  the  Five  Civilized  Tribes  in 
the  Indian  Territory,  and  for  other  purposes."  9  This  was,  in  effect, 
termination  of  the  Five  Civilized  Tribes;  the  tribes  which  had  come 
to  structure  themselves  after  the  government  of  the  United  States;  the 
tribes  which  dealt  so  faithfully  with  the  United  States,  and  were  dealt 
with  so  unfaithfully  in  return;  the  tribes  which  built  model  societies 
in  a  new  home  in  spite  of  the  devastation  of  the  removal,  only  to  have 
this  society  crushed  by  their  trustee.  Perhaps,  it  would  have  been  bet- 
ter had  they  not  been  more  civilized  than  the  sovereign  which  had 
reduced  them  to  nothing. 

The  tribes  of  the  western  side  of  Oklahoma  were  less  adaptive  to 
the  intrusion  of  the  white  man.  These  tribes  were  the  warrior  tribes, 
the  Comanche,  the  Kiowa,  the  Apache,  the  Tonkawa,  the  Shawnee. 
Unlike  the  tribes  to  the  east  of  them,  they  had  remained  largely  inde- 
pendent of  the  white  way  of  life.  They  were  hunters,  nomads.  Per- 
haps, it  is  because  of  their  disinclination  to  exploit  to  the  fullest  the 
rights  which  were  theirs  that  these  rights  would  appear  to  have  never 
been  extinguished.  Under  the  established  doctrine  that  an  Indian 
nation  has  all  the  rights  of  any  sovereign  unless  it  has  been  spe- 
cifically taken  from  them  by  an  act  of  Congress,  the  tribes  of  Western 
Oklahoma  would  appear  to  have  rights  and  powers  which,  if  ex- 
ploited, could  put  them  among  the  most  important  political  entities 
in  the  State  of  Oklahoma.  Only  now  are  the  tribes  beginning  to  realize 
their  powders.  But,  even  now,  they  cannot  exercise  these  powers  be- 
cause they  do  not  have  the  resources. 

The  remainder  of  this  report  will  follow  the  format  of  the  Third 
Quarterly  Eeport  of  Task  Force  #1,  dealing  with  each  issue  as  it  spe- 
cifically affects  the  tribes  of  Western  and  Eastern  Oklahoma. 

II.  Identification  of  Problems  and  Issues 
A.  Sovereignty 

The  Cherokee  Nation  exists  as  a  sovereign,  subject  only  to  the  sovereignty  of 
the  United  States  Constitution  and  the  provisions  in  the  Constitution  for  dealing 
with  Indian  Tribes.  — Ross  Swimmer.10 

Now  let's  come  to  self-determination.  .  .  .  Already  they  don't  let  us  have  a  bit  of 
self-determination.  They  tell  me  what  to  do,  how  to  do  to  get  this  money.  They  are 
telling  me  how  to  use  it.  Boys,  I  don't  think  you  call  that  self-determination. 

— Dana  Knight.u 

At  present,  the  tribes  of  Oklahoma  do  not  exercise  most  of  the 
powers  of  sovereigns.  Their  status  as  Indian  nations  is  not  questioned, 
but  disputes  with  the  state  on  issues  of  jurisdiction  have  almost  always 
resulted  in  a  loss  for  the  tribes. 

The  legal  positions  of  the  tribes  vary  greatly  with  some  tribes 
claiming  no  sovereign  powers  and  others  claiming  all  of  the  powers 
of  a  sovereign.  The  United  Indian  Tribes  of  Western  Oklahoma  and 
Kansas  have  attempted  to  contract  with  the  Bureau  of  Indian  Affairs 

9  Ibid.,  p.  138. 

10  Hearings  before  American  Indian  Policy  Review  Commission  Task  Forces,  May  13  and 
14.  1076.  Muskogee.  Oklahoma  (Hearings  hereinafter  referred  to  as  Muskogee),  testimony 
of  Ross  Swimmer.  Principal  Chief  of  the  Cherokee  Nation,  p.  60. 

11  Hearings  before  American  Indian  Policy  Review  Commission  Task  Forces,  Mav  10  and 
11.  1076,  Oklnhoma  City,  Oklahoma  (hearings  hereinafter  referred  to  as  Oklahoma  City), 
testimony  of  Dana  Knight,  Vice  Chairman  of  Ponca  Tribe,  p.  206. 
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to  conduct  an  in-depth  legal  analysis  of  the  status  of  the  tribes.1-  Such 
a  study  is  desperately  needed  in  order  for  the  tribes  to  fully  under- 
stand the  powers  they  have.  This  will  allow  the  tribes  to  plan  tribal 
development  in  a  manner  consistent  with  their  legal  powers. 

Following  is  an  attempt  to  discuss  a  few  of  the  lines  of  argument 
on  the  issues  of  sovereignty.  In  Western  Oklahoma,  the  tribes  would 
appear  to  have  retained  a  great  deal  of  their  sovereign  powers.  The 
line  of  argument  is  that  the  tribes  were  ,full  sovereigns  within  the 
lands  assigned  to  them,  with  all  of  the  powers  of  government  belong- 
ing to  any  sovereign  entity.  Indian  law  generally  follows  the  line  that 
the  tribes  retain  all  of  these  rights  unless  they  have  been  specifically 
negated  by  an  act  of  Congress.  The  tribes  of  Western  Oklahoma  still 
have  most  powers  because  these  powers  have  never  been  specifically 
abrogated  by  an  act  of  Congress.  Included  in  these  powers  are  rights 
of  taxation,  powers  for  zoning,  civil  and  criminal  jurisdiction,  land 
and  water  rights,  etc.  They  stand  on  strong  legal  ground  at  least  with 
regard  to  powers  over  tribal  members.  As  for  powers  over  non- 
Indians,  the  issues  are  less  clear. 

The  Five  Civilized  Tribes,  following  this  same  line  of  argument^ 
have  retained  very  little  of  their  original  powers.  The  most  damaging 
legislation  to  their  rights  is  Public  Law  50-120.  which  called  for  the 
dismantling  of  the  tribal  governments.  The  Tribes,  in  testimony, 
called  for  a  restoration  of  many  o,f  these  rights,  which  they  feel  are 
necessary  if  their  nations  are  to  survive. 

B.  Identified  Current  Problems  and  Issues 

These  are  the  things  we  have  to  look  at.  After  all,  we  are  not  like  the  Blacks 
and  other  people.  We  gave,  boys.  We  gave  our  land.  We  gave  our  land  to  these 
people  here.  We  don't  have  to  say  we  never  gave  anything.  All  we  want  is 
justice  and  that  is  all  we  want.  My  golly,  we  don't  expect  nobody  to  love  us. 
We  got  enough  Indians ;  we  love  our  own  selves.  We  want  to  be  treated  fair  and 
square  because  I  think  we  Indians  have  something  to  offer  to  the  United  States. 

— Daxa  Knight.13 

I  am  thinking  that  that  guy  up  there  or  somebody  knows  that  we  need  it  in 
Oklahoma . . .  We  don't  have  to  send  a  letter  to  him  and  we  don't  need  to  tele- 
phone him  every  day.  I  think  Oklahoma  has  cried  long  enough  that  somebody 
should  come  down  here  and  see  what  we  are  talking  about  for  themselves. 

— Levi  Stevens.14 

While  the  problems  are  great  all  across  Indian  country,  the  prob- 
lems of  Oklahoma  tribes  are  intensified  by  their  cloudy  legal  status, 
among  other  things.  De  facto  policy  of  the  United  States  and  the 
State  of  Oklahoma  has  crippled  the  socio-economic  development  of 
the  Oklahoma  tribes.  Rather  than  dealing  with  the  issues  head-on, 
the  government,  through  the  Bureau  of  Indian  Affairs,  has  chosen  to 
stay  in  the  background  and  avoid  confrontations,  to  the  detriment  of 
the  tribes. 

Water  rights,  jurisdiction,  taxation ;  all  are  major  issues  in  Okla- 
homa which  the  government  has  chosen  to  ignore  while  the  State  of 

^United  Indian  Tribes  of  Western  Oklahoma  and  Kansas,  Position  Paper,  April,  1976, 
Shawnee,  Oklahoma. 
13  Oklahoma  City.  p.  217. 

"  Oklahoma  City,  testimony  of  Levi  Stevens,  Vice-Chairman  of  the  Tonkawa  Tribe,  p.  136. 
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Oklahoma  continues  to  assert  powers  the  tribes  believe  to  be  their  own, 
costing  the  tribes  tens  of  millions  of  dollars  annually. 

The  Indians  of  Oklahoma  are  paying  the  price  for  this  negligence. 
While  they  could  be  among  the  most  prosperous  tribes  in  the  count  ry, 
they  are  among  the  poorest  while  the  vast  resources  which  they 
believe  to  be  theirs  are  taken  and  controlled  by  non-Indians  for  non- 
Indian  use.  The  social  services  from  the  State  of  Oklahoma  are 
clearly  lacking  and  the  educational  system  of  the  State  is  rated  among 
the  worst  in  the  country.  It  is  a  small  wonder  that  the  tribes  lack 
sophistication  given  the  ignorant,  inept  and  uncaring  policies  of  the 
federal  and  state  authorities. 

1.  TRIBAL  SOVEREIGNTY  AND  TERRITORIAL  RIGHTS 

We  would  strongly  recommend  that  the  Bureau  of  Indian  Affairs  crive  full 
force  and  assistance  to  tribes  in  their  desire  to  remain — maintain  full  powers 
and  jurisdiction  as  sovereign  nations,  specifically  in  relation  to  the  states  whose 
boundaries  have  developed  aound  those  of  the  sovereign  nations'  boundaries. 
This  should  include  the  following  issues  but  should  not  be  limited  to  these :  land 
use,  taxation  powers,  hunting  and  fishing,  law  enforcement,  tribal  court  system. 

— Virgil  Franklin.13 

The  impurity  of  definition  regarding  the  legal  character  of  American  Indian 
tribal  governments  in  Western  Oklahoma  and  the  prevailing  federal  policy  deny- 
ing our  tribal  entities  a  just  measure  of  tribal  sovereignty  have  created  a  state  of 
relative  legal  chaos  that  in  general  frustrates  the  development  of  effective  self- 
government  and  categorically  disenfranchises  our  tribal  governments  from  eli- 
gibility for  a  number  of  extremely  beneficial  federal  programs. 

— United  Indian  Tribes  of  Western  Oklahoma  and  Kansas.16 

Why  the  tribes  of  Oklahoma  have  been  singled  out  as  being  sepa- 
rate and  distinct  from  the  "reservation"  tribes  is  hard  to  fathom.  In 
1870,  Oklahoma  was  the  place  for  Indian  tribes  to  be.  It  seemed  their 
existence  and  sovereign  powers  would  remain  intact  forever.  Why 
else  would  Congress  designate  this  specific  area  and  move  tens  of 
thousands  of  Indians  into  it  if  they  had  intended  to  just  take  it  awav 
later? 

As  stated  earlier,  it  would  appear  that  the  tribes  have  retained  many 
of  their  inherent  sovereign  powers;  however,  policy  has  prevented 
effective  exercise  of  these  powers.  Powers,  which,  if  wisely  used,  could 
turn  the  Oklahoma  tribes  into  vibrant,  productive  societies  and  their 
members  into  self-sufficient  persons,  needing  no  other  assistance  than 
that  provided  by  their  tribal  government. 

Surely,  this  is  a  policy  principle  for  the  United  States.  If  it  is  not, 
it  should  be.  The  tribes  of  Oklahoma  want  a  chance  to  show  what  they 
can  do.  They  want  their  sovereignty  and  all  of  the  rights  and  respon- 
sibilities which  it  implies.  Levi  Stevens  of  the  Tonkawa  Tribe  said  it 
best :  "3  know  that  wTe  have  individuals  that  can  really  do  things  for 
our  people  and  put  them  on  a  level  that  they  are  talking  about  in  self- 
determination  I  wish  that  in  my  heart  that  the  Indian  people  would 

really  be  given  a  chance  to  show  their  ability  .  .  .  we  can  have  a  better 
country  here  in  the  land  in  Oklahoma  if  they  would  just  let  us  do  it."  17 


15  Oklahoma  City,  testimony  of  Virgil  Franklin,  member  of  Business  Committee  of  the 
Southern  Cheyenne-Arapaho  Tribes,  p.  331. 

16  United  Indian  Tribes  of  Western  Oklahoma  and  Kansas,  supra, 
w  Oklahoma  City,  p.  107. 
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A.  ADEQUACY  OF  LAND  BASE 

Currently  there  are  2,100  members  enrolled  in  our  tribe.  All  that  remains  of  our 
land  is  800  acres  located  4V&  miles  south  of  Stroud,  Oklahoma.  The  land  that  we 
once  owned,  when  we  arrived  in  Indian  Territory,  was  479,668  acres. 

-  -Mary  McCobmick.18 

In  our  tribe,  we  have  160  acres.  We  are  using  quite  a  bit  of  that,  and  we  have 
about  66  acres  in  cultivation  that  we  are  renting  out.  And  we  are  getting  very, 
very  little  money.  And  we  don't  have  any  monies  whatsoever  that  our  council  can 
go  to  here  and  there.  We  don't  have  any. 

— Levi  Stevens.19 

Oklahoma  tribes  are  faced  with  many  of  the  same  problems  that 
affect  the  "reservation  tribes/'  Checkerboarding  and  fractionated  heir- 
ships effectively  stifle  any  type  of  advanced  planning  for  economic 
development. 

In  Western  Oklahoma,  eacli  and  every  tribal  leader  who  was  asked 
if  they  had  enough  land  replied  in  the  negative.  Tribally-owned  lands 
are  nearly  non-existent.  Most  of  the  trust  land  in  Oklahoma  is  in  in- 
dividual allotments. 

While  the  Oklahoma  Indian  Welfare  Act  specifically  authorized  the 
Secretary  of  the  Interior  to  buy  lands  for  the  use  of  the  tribes,  not  one 
single  acre  of  non-trust  land  has  been  put  in  tribal  ownership  under 
the  provisions  of  the  Act,  and  not  one  cent  has  been  appropriated  to 
the  Anadarko  Area  Office  for  the  purpose  of  buying  land,  nor  has  that 
office  of  the  trustee  requested  such  funding.20 

The  land  base  of  the  Oklahoma  tribes  continues  to  erode.  Allottees 
are  forced  to  sell  land  because  of  economic  need,  and  the  tribes  do  not 
have  the  money  to  buy  land.  Condemnation  of  Indian  land  appears  to 
be  a  favorite  past  time  of  the  Bureau  of  Reclamation  and  the  Army 
Corps  of  Engineers.  Annexing  of  Indian  lands  by  municipalities  in 
the  State  of  Oklahoma  is  not  uncommon.  All  of  this  causes  undue  hard- 
ships to  the  already  poverty-stricken  Indians  of  Oklahoma,  and  the 
tribal  governments  that  attempt  to  protect  their  rights. 

When  tribes  do  acquire  land,  they  often  have  to  retain  title  in  fee 
simple,  forcing  them  to  pay  taxes  to  local  and  state  governments.  The 
Secretary  of  the  Interior  has  the  authority  to  put  lands  in  trust,  yet 
has  established  a  policy  in  the  Department  that  land  will  be  put  in 
trust  only  with  Congressional  approval.  Three  specific  examples  in- 
volve lands  obtained  by  the  Absentee-Shawnee  Tribe,  the  Citizens 
Band  of  Potawatomi  and  the  Southern  Cheyenne- Arapaho  Tribes.  All 
three  governments  were  awarded  lands  formerly  used  by  the  Federal 
government,  only  to  have  to  pay  taxes  on  the  land  until  Congress  acted 
to  approve  their  being  put  in  trust  status. 

A  breakdown  of  lands  held  by  Indians  in  Western  Oklahoma  fol- 
lows. The  figures  show  that  there  are  19,220  acres  of  tribal  trust  land 
in  Western  Oklahoma.  This  averages  to  0.87  acres  per  tribal  member 
on  or  near  the  reservation;  0.40  per  tribal  member  regardless  of  lo- 
cation. (See  Page  11a.) 

There  are  5,512  tracts  of  individually  allotted  lands.  This  averages 
to  0.25  tracts  per  tribal  member  on  or  near  the  reservation ;  0.11  tracts 
per  member  regardless  of  location. 

18  Oklahoma  City,  testimony  of  Mary  McCormick,  Principal  Chief  of  the  Sac  and  Fox 
Tribes,  p.  265. 

19  Oklahoma  City,  p.  116. 

20  Taylor,  Theodore  W.,  ed.,  under  contract  to  the  Bureau  of  Indian  Affairs  Report  ot 
Turchase  of  Indian  Land  and  Acres  of  Indian  Land,  1934-1975,  Int.  5023-76. 
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Total  lands,  trust  and  fee,  in  Indian  ownership  in  Western  Okla- 
homa equal  547,807  acres  or  24.92  acres  per  tribal  member  on  or  near  the 
reservation  and  11.53  acres  per  tribal  member  regardless  of  location. 

Add  to  these  figures  the  problems  of  checkerboarding;  fractionated 
heirships;  one-sided  lease  agreements  and  the  unknown  amount  of  land 
presently  in  non-Tndian  use;  and  the  assertions  by  tribal  leaders  that 
BIA  census  figures  for  service  population  are  much  too  low,  and  you 
have  a  gloomy  picture  of  the  amount  of  lands  in  Indian  control  in 
Western  Oklahoma.  Moreover,  the  effect  of  some  state  laws  is  to  force 
still  more  land  into  fee  status  through  partition  actions  as  a  result  of 
fractionated  heirship. 


Tribes 

Membership 
on  or  near 
reservation 

Tribal 

lands 

Individual  allotment 1 

Total 

Acres  trust 

Acres  fee 

Tracts 

Acres 

Absentee— Shawnee 

757 

1,543 

2.5 

33 

214 

13,447.47 

Apache1  

500 

1,000 

5,341 

0 

2,395 

240,  509 

Caddo*  

1,200 

2,116 

2.309 

0 

670 

67,048 

Cheyenne-Arapaho  

5,500 

6,  674 

5,  873 

4,000 

900 

97,  000 

Potawatomi  

1,400 

11,013 

1.25 

260 

60 

4,270.7 

Comanche1   

3,  500 

7,000 

0 

(3) 

2 

(3) 

Delaware2   

500 

800 

2,  309 

0 

5,030 

Fort  Sill  Apache.  

80 

200 

0 

0 

36 

3,613 

Iowa  

70 

276 

12 

0 

43 

1,509 

Kaw  

30 

250 

20 

0 

0 

0 

Kickapoo  

553 

1,106 

17.50 

0 

120 

6,128 

Kiowa.  

3,  500 

7,000 

(3) 

0 

(3) 

O 

Otoe-Missouria  

980 

1,425 

1,400 

0 

256 

26, 156 

Pawnee  

1.085 

2,188 

680.  57 

0 

342 

24, 695. 39 

Ponca   

1,580 

1,983 

932.46 

2.35 

201 

16,219+ 

Sac  and  Fox  

600 

2,020 

805 

0 

223 

18,  406 

Tonkawa  

40 

90 

160.5 

0 

10 

32 

Wichita2  

600 

819 

(0 

(0 

(0 

320. 74 

Total  

21,980 

47,  503 

19,  220. 06 

4,295.35 

5,512 

524,  352.  30 

1  Kiowa,  Comanche,  and  Apache  lands  counted  together. 

2  Wichita,  Caddo  and  Delaware  lands  counted  together. 

3  See  Apache. 
♦See  Caddo. 


Source:  Bureau  of  Indian  Affairs. 

Likewise,  Indians  in  Oklahoma  are  subjected  to  state  probate  laws 
where  non-Indians  are  not,  there  being  no  rational  basis  for  this  dis- 
criminatory treatment.  So  numerous  are  the  special  laws  granting  the 
state  of  Oklahoma  special  rights  over  Indians  that  Felix  Cohen  devoted 
a  separate  chapter  to  it  in  his  Handbook  of  Federal  Indian  Laio  (see 
chapter  23). 

To  finish  this  story,  very  few  tribes  have  any  type  of  land-acquisition 
or  land-consolidation  programs  because  they  simply  do  not  have  the 
resources.  Obviously,  the  Bureau  of  Indian  Affairs  has  taken  little 
action  to  improve  the  situation.  Therefore,  the  Oklahoma  tribes  have 
little,  and  in  some  cases  no,  land  to  develop  even  if  monies  were  avail- 
able to  promote  economic  development. 

B.  WATER  RIGHTS 

Yes ;  my  position  is  that  the  thing  has  been  questioned  for  three  or  four  decades. 
You  know,  it  should  have  been  brought  up  on  a  timely  basis  and  discussed  on 
that  basis ;  and  we  could  have  gotten  to  where  we  are  now  to  a  gradual  process 
of  understanding  what  the  issues  are.  But  there  are  questions  that  go  back  to 
the  initial  boundaries,  you  know,  back  to  the  Jerome  Agreement  and  even  the 
treaties  that  are  referred  to  earlier  in  terms  of  what  we  really  own  .  .  .  land  and 
water.  All  of  these  other  issues  should  be  part  of  the  discussion  rather  than  the 
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concern  about  the  twenty  or  so  non-Indians  who  have  the  suit,  you  know,  that 
needs  to  be  litigated  so  they  can  start  pumping  oil. 

— Bob  Cannon.21 

At  statehood,  the  State  of  Oklahoma  laid  claim  to  the  Arkansas  River  under  the 
Equal  Footing  Doctrine  and  held  control  of  it  up  until  the  Supreme  Court  ruled 
that  Oklahoma  was  never  intended  to  become  a  state ;  therefore  the  riverbed 
could  not  have  been  reserved  for  the  state.  Therefore,  the  land  and  the  resources 
belonged  to  the  tribes.  So  it  seems  that  someone  .  .  .  some  federal  agency  was  lax 
from  the  very  beginning  for  not  saying,  "Hey,  wait  a  minute,  that  doesn't  belong 
to  the  state,  that  belongs  to  our  ward;  we're  the  trustees  of  the  Indian  tribes, 
that  belongs  to  them." 

— Overton  James.22 

Water  rights  in  the  State  of  Oklahoma  is  rapidly  becoming  the  most 
heated  Indian  issue  in  the  state.  There  may  well  be  a  tremendous  econ- 
omic boon  for  the  tribes  which  could  provide  untold  millions  of  dollars 
because  of  the  scarcity  of  water,  particularly  in  Western  Oklahoma. 

In  Eastern  Oklahoma,  the  U.S.  Supreme  Court  has  recently  reversed 
a  ruling  and  given  the  Cherokee,  Choctaw  and  Chickasaw  Nations  the 
rights  to  the  Arkansas  River.  The  ruling  was  based  on  several  factors, 
one  of  which  was  the  notion  that  when  the  treaties  with  the  Five  Civ- 
ilized Tribes  were  made,  there  was  no  notion  of  the  existence  of  a 
state  in  that  area.23 

The  tribes  involved  have  proposed  a  settlement  of  $60  million  for  lost 
past  rights,  and  a  99-year  lease  for  $6  million  a  year.  It  is  my  under- 
standing that  Senator  Bellmon  from  Oklahoma  has  introduced  a  bill 
that  would  provide  for  the  Secretary  of  the  Interior  to  make  an  agree- 
ment subject  to  Congressional  approval  for  the  rights  to  the  Arkansas 
River.24  Again,  the  first  reaction  of  Congress  is  to  reduce  Indian  hold- 
ings rather  than  support  or  expand  them. 

There  is  presently  litigation  involving  the  Kiowa-Comanche-Apache 
Tribes  and  the  State  of  Oklahoma  over  the  rights  to  the  Red  River. 
Bob  Cannon,  Chairman  of  the  Kiowa  Tribe,  testified  that  the  tribes 
are  under  pressure  to  make  an  immediate  settlement  or,  they  are  told, 
the  litigation  will  drag  on  for  years,  conceivably  costing  the  tribes 
millions  of  dollars. 

The  fact  that  various  projects  involving  water  resources  have  been 
conducted  without  regard  to  possible  water  rights  of  the  tribes  indi- 
cates that  the  Federal  government,  through  the  Bureau  of  Indian 
Affairs,  lias  failed  in  its  responsibility  to  defend  the  rights  of  the  tribes. 
If  there  are  water  rights  belonging  to  the  tribes,  the  failure  of  the 
government  to  protect  these  rights  has  undoubtedly  cost  the  tribes 
millions. 

Unlike  the  situation  in  other  states  where  there  are  fairly  continuous 
lands  belonging  to  the  tribes,  Oklahoma  tribes  will  not  have  hundreds 
of  thousands  of  irrigable  acres  or  large  energy  projects.  However,  water 
is  a  valuable  asset  and  rights  must  be  protected  no  matter  how  difficult 
the  assessment,  as  future  viability  and  development  depend  on  it. 

The  danger  that  is  beginning  to  face  the  tribes  is  the  possibility  of 
Oklahoma  State  Courts  litigating  water  rights.  This,  of  course,  would 
be  grossly  unfair  to  the  tribes,  who  traditionally  have  fared  very  badly 


21  Oklahoma  City,  testimony  of  Bob  Cannon,  Chairman  of  the  Kiowa  Tribe,  p.  38S. 
-Muskogee,  May  14,  testimony  of  Overton  James,  Governor  of  the  Chickasaw  Nation, 

>.  33. 

23  Choctaw  Nation  v.  Oklahoma,  supra. 

24  S.  3525,  June  8,  1976,  94th  Congress,  2nd  session. 
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when  states,  who  are  competing  for  those  same  resources,  are  then  the 
forum  which  adjudicates. 

C.  HUNTING  AND  FISHING  BIGHTS 

Iii  regard  to  hunting  and  fishing  rights,  I  think  .  . .  (they)  were  never  important 
treaty  situations  because  it  was  the  major  concepts  that  were  involved.  We  were 
talking  about  basic  survival.  But  again  we  have  had  people  come  forward  and 
state  it  doesn't  become  very  apparent  until  you  lose  that  particular  right  that  you 
may  have  exercised  . . .  which  you  may  suddenly  lose. 

— Ed  Mouss.25 

When  the  State  of  Oklahoma,  or  the  city  or  the  county  government  or  even  the 
Federal  government  interfered  with  this  type  of  practice,  tradition,  then  they  are 
encroaching  upon  the  Absentee-Shawnee  rights.  And  this  is  something  we  can't 
allow  because  we  feel  like  we  have  our  own  ways.  The  Federal  government  has 
I  its  ways.  The  people  that  make  up  the  United  States  have  their  ways,  and  we 
as  Indian  people  have  never  encroached  upon  their  rights. 

— Dan  Littleaxe.2'' 

Unlike  the  Pacific  Northwest,  hunting  and  fishing  rights  are  not  a 
major  point  of  economic  concern  in  the  State  of  Oklahoma.  However, 
it  is  a  cultural  and  legal  concern  among  the  tribes  that  their  rights  may 
:  be  usurped. 

The  tribes  believe  that  they  have  the  right  to  fish  and  hunt  free  of 
state  laws.  The  State  of  Oklahoma  takes  the  position  that  it  has  exclu- 
sive jurisdiction  over  hunting  and  fishing.  This  causes  a  certain 
amount  of  problems  for  the  tribes.  For  the  Absentee-Shawnee,  for  in- 
stance, it  is  a  tribal  custom  to  send  the  best  hunters  in  the  tribe  out  on 
a  hunt,  with  the  harvest  of  the  hunt  to  be  used  for  ceremonial  purposes. 

As  shown  in  Menominee,  there  is  a  distinct  possibility  that  Indians 
are  not  subject  to  Oklahoma  jurisdiction  over  hunting  and  fishing. 
Several  treaties  indicate  that  the  Indians  shall  have  these  rights. 

Opinions  of  the  tribal  leaders  vary  somewhat.  Overton  James  of  the 
Chickasaw  Nation  feels  that  Indians  should  be  granted,  free  hunting 
and  fishing  licenses,  but  remain  subject  to  all  other  state  laws.  The 
majority  feels,  however,  that  Indians  have  the  right  to  hunt  and  fish 
unencumbered  by  state  law. 

The  Cheyenne-Arapaho  Tribes  are  currently  involved  in  litigation 
of  hunting  and  fishing  rights.  The  Cheyenne-Arapaho  Tribes  feel  that 
the  agreements  made  with  the  United  States  regarding  their  reserva- 
tion did  not  limit  their  hunting  and  fishing  rights.  Also,  abrogation 
of  treaty  rights  requires  an  express  reference  to  those  rights  by  Con- 
gress. Under  these  arguments,  it  would  be  possible  that,  in  Western 
Oklahoma,  the  tribes  control  all  hunting  and  fishing  free  of  state 
regulation. 

As  stated  earlier,  this  is  not  a  hot  issue  in  the  state  as  there  are  few, 
if  any.  commercial  interests  involved.  However,  there  are  many  non- 
Indians  in  Oklahoma  who  hunt  and  fish  for  recreation  and  there  may 
be.  in  the  future,  the  same  kinds  of  conflicts  which  have  developed  iii 
other  states. 

Of  special  concern  is  the  notion  of  traditional  and/or  religious  cus- 
tom. The  tribes  have  a  right  to  their  customs.  To  interfere  would  be  to 


25  Muskogee,  May  14,  testimony  of  Ed  Mouss.  Executive  Director  of  the  Creek  Nation, 
p.  73. 

*  Oklahoma  City,  testimony  of  Danny  Littleaxe,  Chairman  of  the  Absentee-Shawnee 
Tribe,  p.  233. 
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deprive  the  Indian  people  a  pail  of  their  cultural  identity,  something 
no  one  has  a  right  to  do. 

]).  TIDELANDS  AND  SHORELINES 

When  the  Thunderhird  Lake  Reservoir  .  .  .  was  in  the  process  of  being  built, 
this  lake  had  taken  in  a  lot  of  allotted  lands,  which  created  a  problem  because 
the  Bureau  of  Reclamation  condemned  certain  lands  within  that  area,  both  In- 
dian and  non-Indian.  The  Indian  land,  the  condemnation  price  I  would  say  was 
inconsistent  with  non-Indian  lands  when  they  were  side-by-side.  I  addition  u> 
that,  there  was  more  Indian  land  taken  by  the  Bureau  than  there  was  non-Indian 
land.  And  there  are  instances  where  land  was  taken  for  one  purpose  or  anothei 
.  .  .  in  the  event  that  the  lake  arose  and  overflowed  the  dam,  there  would  be  no 
way  that  that  water  would  go  up  to  that  area  that  was  taken  from  the  Indians. 
.  .  .  As  I  understand  it,  the  Bureau  of  Reclamation  presently  owns  the  land  and  is 
leasing  it  to  the  State  (of  Oklahoma). 

— Danny  Littleaxe.27 

We  find  that  there  have  been  many  lakes  constructed  in  the  Creek  Nation  and 
in  some  cases  these  .  .  .  projects  involve  tribal  land.  In  two  specific  instances, 
the  Lake  of  Keystone  in  which  we  still  have  some  tribal  land  adjoining  that  par- 
ticular lake.  Lake  Eufala  which  there  were  parcels  of  condemned  land  which  are 
not  in  the  bottom  of  that  particular  lake.  The  Arkansas  River  Navigation  Sys- 
tem condemned  additional  tribal  land.  We  had  an  island  in  the  middle  of  the 
Verdigris  which  was  a  residual  from  the  allotment  period.  We  lost  that  partic- 
ular island.  In  regard  to  flooding,  Deep  Fork  today  is  probably  one  of  the  richest 
farm  bases.  It  floods  continuously  on  a  periodic  level.  .  .  .  Lands  alonir  this  river 
are  very  fertile  .  .  .  we  find  (the)  flooding  process  deprives  .  .  .  Indians  ...  of 
utilizing  a  land  base  which  I  think  is  going  to  become  very  critical  in  the  near 
future. 

— Ed  Mouss.28 

This  issue  is  one  that  affects  Oklahoma  tribes  and  shows  again  the 
failure  of  the  Federal  government  to  protect  the  interests  of  the  tribes. 

Although  no  testimony  taken  in  Oklahoma  clearly  defined  situations 
wher©  tribal  rights  have  been  alienated,  on-site  visit  discussions  with 
tribal  leaders  indicate  that  the  State  of  Oklahoma  claims  control  of 
all  waterways.  In  one  specific  instance,  the  reservation  boundary  of  the 
ICC A's  extends  halfway  across  a  given  river  in  the  state.  The  boundary 
of  the  Cheyenne- Arapaho  Tribes  extends  to  the  middle  of  the  river 
from  the  other  side.  Cognizant  of  this,  the  State  of  Oklahoma  claims 
the  riverbed,  where  there  are  several  producing  oil  wells. 

-  In  another  area,  the  Creek  Nation  testified  that  the  Arkansas  River 
Navigation  Project  resulted  in  condemnation  of  tribal  lands,  yet  the 
Creek  Nation  has  no  interest  in  the  function  of  the  project  or  the 
benefits.29 

Again,  the  government  has  been  delinquent  in  its  role  as  the  protec- 
tor of  Indian  rights  resulting  in  a  loss  of  revenues  for  the  tribes.  In 
fact,  the  government  has  taken  an  active  role  in  the  denial  of  these 
rights.  The  Absentee-Shawnee  Tribe  was  recently  the  victim  of  a 
Bureau  of  Reclamation  project,  which  condemned  some  Indian  land, 
the  Lake  Thunderbird  project,  about  twelve  miles  east  of  the  City  of 
Norman.  The  project  resulted  in  the  condemnation  of  non-Indian  land 
as  well.  However,  it  is  alleged  by  tribal  leaders,  the  Bureau  of  Rec- 
lamation pushed  the  Indian  land  600  feet  back  from  the  edge  of  the 
water,  while  non-Indian  land  was  pushed  back  sixty  feet.  All  of  this 


"Oklahoma  City,  n.  192. 

28  Muskogee,  May  14,  p.  68. 

29  Muskogee,  May  14,  p.  68. 
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area  is  controlled  now  by  the  Bureau  of  Reclamation  and  leased  to  the 
State  of  Oklahoma,  apparently  for  recreational  purposes,  thus,  de- 
priving the  Indians  of  another  source  of  income.  In  addition,  it  was 
alleged  that  the  payments  for  the  condemned  lands  were  much  higher 
for  non-Indian  lands  than  for  Indian  lands.30  This  incident  is  devel- 
oped partially  by  Dr.  David  Timmons,  who  is  a  consultant  to  the  Task 
Forces  involved  in  the  Oklahoma  hearings.  This  report  may  serve  as  a 
basis  for  further  investigation. 

E.  BOUNDARIES  AND  SURVEYS 

Mr.  Ryser.  Does  the  Bureau  of  Indian  Affairs  have  data  that  shows  there  are 
clear  boundaries  for  the  tribe? 

Mr.  Bushyiiead.  This  is  an  interesting  question  because  we  can't  seem  to  find 
the  legitimate  document  that  this  was  based  on.  No  one  seems  to  have  knowledge 
of  where  it  was  at.  So,  we  don't  know  ....  there  is  nothing  for  us  to  compare 
it  by.  .  .  .  We  don't  know  where  it  is.  A  lot  of  people  ask  where  the  original 
document  was  and  ...  we  can't  find  it.31 

As  elsewhere  in  Indian  country,  the  lack  of  reliable  boundary  and 
survey  information  has  resulted  in  major  problems  for  the  tribes  of 
Oklahoma.  When  tracts  have  been  surveyed,  tribal  leaders  feel  they 
are  appraised  at  a  much  lower  value  than  adjacent  lands,  resulting  in 
lost  revenue  because  of  poor  lease  agreements. 

Among  incidents  described,  there  were  numerous  complaints  of  non- 
Indians  with  lands  adjacent  to  trust  lands  moving  their  fence  lines 
onto  Indian  land  in  order  to  have  their  land  appraised  as  a  full  section. 
When  complaints  are  made  to  the  Bureau  of  Indian  Affairs,  no  action 
is  taken. 

There  are  few  border  disputes  in  the  State  of  Oklahoma  for  two 
reasons.  The  first  is  that  the  tribes  have  been  classified  as  non-reserva- 
tion. This  has  crippled  the  tribes  in  ways  which  I  will  detail  later  in 
this  report.  Because  of  this  classification,  boundaries  are  not  a  big 
issue.  However,  if  the  tribes  should  begin  to  assert  any  type  of  juris- 
diction, exclusive  or  concurrent,  this  issue  will  become  more  and  more 
important.  The  boundaries  today  are  mostly  used  for  defining  the 
service  population  of  a  tribal  area.  For  this  purpose,  the  boundaries 
are  defined  as  they  were  before  the  series  of  allotment  acts  which 
spelled  the  end  of  Indian  Territory  and  Oklahoma  Territory  and  the 
birth  of  the  State  of  Oklahoma. 

The  second  reason  for  the  lack  of  boundary  problems  is  that,  in 
most  cases,  the  boundaries  follow  county  lines  which  are  better  and 
more  fairly  surveyed  than  are  Indian  lands. 

F.  TERRITORIAL  JURISDICTION 

We  have  property  surrounding  ....  Riverside  Indian  School,  which  is 
located  in  Anadarko,  Oklahoma.  Recently,  we  had  a  riot  out  there,  and  the  local 
county-city  police  officers  came  out  to  the  school.  As  soon  as  they  saw  what  they 
were  faced  with  and  as  soon  as  they  got  their  first  car  (turned  over),  they 
decided  they  had  no  jurisdiction  and  left  rather  hurriedly.  And  the  school  was 
left  without  any  police  protection  whatsoever. 

— Newt  Lamar.33 

30  Oklahoma  City,  p.  192. 

31  Oklahoma  City,  testimony  of  Jerome  Bushyhead,  p.  14. 

32  Oklahoma  City,  testimony  of  Newt  Lamar,  Chairman  of  the  Wichita  Tribe,  p.  366. 
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Nothing  in  this  act  shall  ho  construed  to  impair  any  right  now  pertaining  to 
any  Indians  or  Indian  trihe  in  said  territory  under  the  laws,  agreements,  and 
treaties  of  the  United  States,  or  to  impair  the  rights  of  person  or  property  per- 
taining to  said  Indians,  or  to  affect  the  authority  of  the  Government  of  the 
United  States  to  make  any  regulation  or  to  make  any  law  respecting  said 
Indians,  their  lands,  property,  other  rights  which  it  would  have  heen  competent 
to  make  or  enact  if  this  act  had  not  heen  passed. 

— Oklahoma  Organic  Act.33 

Of  all  of  the  issues  in  the  State  of  Oklahoma,  the  questions  of  terri- 
torial jurisdiction  are  likely  to  become  the  largest  points  of  contention 
in  the  coming  years. 

Because  of  the  Allotment  Acts,  which  caused  the  reduction  of 
Indian  lands,  the  State  of  Oklahoma  contends  that  it  has  exclusive  ju- 
risdiction in  the  State  with  the  United  States  having  proprietary  juris- 
diction on  trust  lands.  However,  there  is  a  significant  amount  of  law, 
which  would  indicate  that,  in  Western  Oklahoma,  many  of  the  tribes 
have  not  had  their  jurisdictional  powers  terminated.  And  because  of 
their  status  prior  to  statehood,  it  could  be  argued  that  tribal  jurisdic- 
diction  on  trust  lands.  However,  there  is  a  significant  amount  of  law 
tion  supersedes  local,  county,  and  state  jurisdiction.  Moreover  no  act 
of  Congress  was  found  which  specifically  extinguishes  the  jurisdiction 
of  the  tribes.  The  obvious  middle  ground  is  that  the  tribes  have  con- 
current jurisdiction  within  the  original  reservation  boundaries  and 
exclusive  jurisdiction  on  trust  allotments  and  tribal  trust  lands,  vis-a- 
vis the  State  of  Oklahoma. 

This  causes  difficult  problems  given  the  actions  of  state,  county,  and 
local  governments  in  their  treatment  of  Indian  land  and  Indian  peo-  J 
pie.  If  concurrent  jurisdiction  is  the  case  in  Oklahoma,  it  would  appear 
that  the  tribes  have  significant  jurisdict  ional  rights.  Again,  if  this  is  the 
case,  the  tribes  have  powers  of  zoning,  taxation,  annexation,  etc.,  which 
could  cause  a  tremendous  amount  of  conflict  in  the  absence  of  coopera-  j 
tion  between  the  tribes  and  state  and  local  governments.  In  the  past, 
municipalities  have  exerted  powers  and  have  actually  gone  so  far  as  to  i 
annex  Indian  land  with  no  regard  to  its  trust  status.  To  place  suchji 
authority  in  Indian  tribes  could  have  a  tremendous  effect  on  the  wel- 
fare of  both  the  tribes  and  the  communities  involved. 

Testimony  and  documents  support  the  belief  that  the  Indian  people 
of  Oklahoma  have  suffered  under  the  hands  of  the  law  enforcement, 
a  o-encies  which  presently  rule  them.  Bob  Gann  of  the  Oklahoma  In- 
dian Affairs  Commision  recently  did  a  study  on  arrest  and  incarcera-  i 
tion  rates  in  Oklahoma  which  indicates  that  the  percentage  of  Indian 
arrests  is  many  times  the  percentage  of  Indian  population  in  given 
counties. 34  The  report  is  included  in  this  paper. 

The  quality  of  law  enforcement  for  Indian  people  suffers  from  sev- 
eral things.  One  which  can  be  affected  by  legislation  is  the  clarification 
of  jurisdictional  powers  for  all  involved.  Other  problems  of  racism  and 
ignorance  are  more  difficult  and  serve  no  one's  interests. 

A  specific  example  of  the  disruption  this  can  cause  an  Indian  com- 
munity is  the  White  Eagle  area  near  Ponca  City,  Oklahoma.  This  is 
a  community  of  homes  built  with  HUD  monies  for  Ponca  Indians. 


33  Oklahoma  Organic  Act,  cited  in  Position  Paper,  United  Indian  Tribes  of  Western 
Oklahoma  and  Kansas,  supra. 

34  Oklahoma  City,  testimony  of  Bob  Gann,  p.  249. 
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Testimony  indicated  that  local  non-Indians  regularly  invade  the  com- 
munity while  drinking,  shouting,  honking  horns  and  generally  "raising 
hell."  Local  law  enforcement  authorities  refuse  to  respond  to  calls  from 
the  Indian  people  of  the  community. 35 

The  Riverside  Indian  School,  a  BIA  boarding  school  in  Anadarko, 
Oklahoma,  recently  had  a  disturbance  among  the  students.  Again,  local 
law  enforcement  authorities  were  summoned.  This  time,  the  police  ar- 
rived and  attempted  to  quell  the  disturbance.  However,  Newt  Lamar, 
Chairman  of  the  Wichita  Tribe,  testified  that  when  the  students  tipped 
over  a  police  car,  the  authorities  decided  that  they  had  no  jurisdiction, 
leaving  the  newly  constructed  Wichita-Caddo-Delaware  Oliice  Build- 
ing with  no  protection  from  the  rioting  students. 30 

Unfortunately,  the  situation  can  have  more  serious  consequences 
than  property  damage  or  loss  of  sleep.  On  March  13,  1070,  a  young 
Cheyenne  boy,  Larry  Black,  Jr.,  was  found  hanged  to  death  in  the 
Blaine  County  Jail,  Watonga,  Oklahoma. 

Larry  had  been  arrested  a  month  earlier  on  charges  of  breaking  and 
entering,  robbery  by  force  and  unauthorized  use  of  a  motor  vehicle. 
During  the  following  month,  Larry  was  made  subject  to  physical  and 
mental  abuse ;  the  betrayal  of  his  attorney ;  non-cooperation  from  the 
local  district  attorney;  and  lack  of  provision  of  medical  services  for 
a  painful  kidney  ailment.  Larry  told  his  parents  that  he  had  been  told 
he  would  never  leave  the  jail  alive.  He  did  not.  He  was  found  hanging 
by  a  belt,  which  his  mother  contends  was  not  his.  His  father  saw  the 
authorities  take  his  personal  belongings,  including  his  belt,  when  he 
entered  jail.  The  parents  contend  that  there  is  a  conspiracy  afoot  in- 
volving the  Blaine  County  Sheriff's  Office;  the  local  district  attorney; 
and  the  affluent  family  whose  home  Larry  allegedly  burglarized.  The 
parents  have  been  unable  to  achieve  satisfaction  through  federal,  state 
and  local  investigations.  The  situation  remains  unresolved. 37 

Clearly,  there  is  a  need  for  alternative  law  enforcement  agencies  for 
the  Indian  people  of  Oklahoma.  Otherwwise,  incidents  of  the  type 
described  here  can  only  continue  to  the  detriment  of  all  involved. 

For  the  tribes  of  Eastern  Oklahoma,  it  is  fairly  clear  that  Congress 
has  removed  the  bulk  of  their  jurisdictional  powers.  There  should  be 
repeal  of  Public  Law  59-129  which  dismantled  the  authority  of  these 
tribes  to  handle  their  affairs. 

G.  QUESTIONS  OF  INDIAN  TITLE 

We  have  3,900  acres  there  that  was  won  by  court  procedure  and  they  saw  fit 
to  put  that  .  .  .  so  that  we  would  pay  ad  valorem  taxes,  but  we  don't  know 
how  that  came  about.  And  at  the  present  time,  there  is  (a)  resolution  out  that 
we  put  this  back  under  trust  status. 

— Virgil  Fkaxklix.  3s 

We  made  treaties  with  the  United  States  regarding  the  relinquishment  of  cer- 
tain properties.  They  gave  us  a  patent,  a  fee  patent  to  the  property  saying  it 
is  yours,  you  are  a  sovereign  with  regard  to  that.  .  .  .  They  took  all  the  land 
and  gave  it  to  individual  Cherokees  but  then  in  the  past  seventy  years  we  have 
acquired  land,  forty  thousand  acres,  we  own  it,  control  it,  held  in  trust  for  us  by 


83  Oklahoma  City,  p.  213. 

36  Oklahoma  City,  p.  366. 

37  Oklahoma  City,  testimony  of  Roberta  Black,  Viola  Hatch,  and  Francis  Wise,  p.  444. 
35  Oklahoma  City,  p.  345. 
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the  United  States  but  we're  still  not  reservation,  never  have  been  and  hopefully 
never  will  be. 

— ROSS    SwiMMKB.  39 

The  Indian  title  question  has  caused  problems  in  Oklahoma  similar 
to  those  elsewhere  in  Indian  Country  with  the  added  issue  of  reserva- 
tion and  non-reservation  status. 

While  the  great  majority  of  Indian  land  is  held  in  trust  by  the 
United  States,  there  remains  a  large  amount  of  tribally-owned  land, 
which  the  tribes  have  to  pay  taxes  for.  The  tribes  feel  that  lands  pur- 
chased by  them  or  for  them  should  be  placed  in  trust  status  immedi- 
ately upon  the  request  of  the  tribe (s)  involved. 

The  questions  of  taxation  of  Indian  lands  and  activity  thereon  is 
complicated  again  by  this  question  of  reservation  status.  The  issues 
here  are  generally  the  same  as  for  the  rest  of  Indian  Country  and 
should  be  treated  in  much  the  same  way  as  it  is  elsewhere. 

It  is  clear  that  under  the  Oklahoma  Indian  Welfare  Act,  the  Secre- 
tary of  the  Interior  has  the  authority  to  order  such  a  reversion,  but  it 
has  been  the  policy  of  the  Department  to  require  Congressional  ap- 
proval for  such  an  action,  thereby  unnecessarily  subjecting  the  tribe  to 
taxation  which  they  call  ill  afford. 

H.  TAXATION  AND  TAX  IMMUNITIES 

On  the  very  question  of  taxation  and  the  sovereignty  involved  and  the  ability 
of  the  government  to  exercise  taxes  or  impose  taxes  on  its  people,  the  Creek  Na- 
tion was  imposing  taxes  in  its  early  days.  And  now,  today  in  1976,  you've  got  so 
many  taxes  that  you  wonder  where  they're  going.  But  the  question  comes  back, 
a  lot  of  these  taxing  situations  evolved  after  and  it's  the  basic  position  of.  .  .  . 
the  people  that  develop  these  positions  that  these  inherent  powers  still  exist 
within  the  Creek  Nations. 

— Ed  Mouss.  40 

Another  problem  that  we  face  currently  is  the  development  of  the  Cherokee 
Nation  and  this  has  just  come  about  within  recent  years  and  that  is  the  tax  status 
of  Indian  tribes  .  .  .  those  who  have  reservations  can  conduct  operations  of  a  pro- 
fit-making nature  on  the  reservations  wholly  owned  by  the  tribes  that  are  non- 
taxable. ...  I  don't  know  what  the  status  is  of  the  Cherokees. 

— Ross   Swimmer.  41 

The  power  of  taxation  to  secure  monies  for  operation  of  government 
is  a  necessity  for  the  survival  of  a  government.  None  of  the  tribes  in 
Oklahoma  presently  exercise  any  taxing  authority.  For  the  Five  Civil- 
ized Tribes,  it  is  clear  that  the  authority  to  tax  is  limited  by  the  Act 
of  1907.  In  Western  Oklahoma,  the  situation  is  less  clear. 

It  may  be  that  the  tribes  have  the  power  to  tax  non-Indians  living 
within  the  reservation  boundaries.  This  would  be  possibly  the  only 
economic  advantage  to  taxation,  as  the  members  of  the  tribes  could  not 
afford  to  pay  taxes.  This,  of  course,  would  result  in  conflicts  with  non- 
Indian  political  entities. 

The  State  of  Oklahoma  has  not  pushed  the  issue  of  taxation  of  In- 
dians and  neither  do  the  tribes.  This  results  in  a  situation  where  some 
tribes  are  bluffed  into  paying  taxes,  and  others  are  not  taxed.  The  body 
of  law  would  indicate  that  tribes  and  tribal  enterprises,  particularly 


39  Muskogee,  May  13,  p.  60. 

40  Muskogee,  May  14,  p.  73. 

41  Muskogee,  May  13,  p.  62. 


153 


those  on  tribal  or  trust  land,  aro  not  taxable.  Clarification  through 
legislation  can  avoid  costly  court  battles. 

I.  RIGHTS  TO  SECURITY  AND  ECONOMICAL  INDEPENDENCE 

It  is  not  so  much  a  question  of  capacity  as  it  is  of  time.  You  are  the  evolution 
of  thousands  of  years  and  will  be  the  evolution  for  thousands  of  years  perhaps. 
Who  can  say  that.  .  .  .  but  that  we  would  finally  have  reached  the  stage  of  civili- 
zation which  has  been  so  suddenly  and  violently  thrust  upon  us.  Vitality  still 
persists.  We  have  not  lived  for  naught.  "We  are  the  original  discoverers  of  this 
continent,  and  conquerors  of  the  animal  kingdom,  the  man  that  first  tanght  the 
acts  of  peace  and  war  and  first  planted  the  institutional  virtue  of  truth  and 
liberty.  European  nations  found  us  here  and  were  made  aware  of  it.  It  was  possi- 
ble for  men  to  exist  and  survive  here.  We  have  given  to  the  European  people  on 
this  continent  our  thought  forces,  the  best  blood  of  our  ancestors  having  inter- 
mingled with  that  of  our  statesmen  and  Leading  citizens.  We  have  made  ourselves 
an  indestructible  element  in  your  national  history.  We  have  shown  that  what  they 
believed  to  be  desert  places  were  habitable  and  capable  of  sustaining  people.  We 
have  led  the  vanguard  of  civilizations  or  conflicts  with  them  for  tribal  existence 
from  ocean  to  ocean. 

— Ed  Mouss.*5 

The  opinions  from  Oklahoma  vary  from  "We  can  do  it  if  you'll 
just  help  us,"  to  "We'd  be  a  lot  better  off  if  you'd  leave  us  alone." 
It  is  curious  that  what  was  once  Indian  Territory,  specifically  set 
aside  to  protect  the  rights  and  interests  of  Indians  and  non-Indians 
aliko.  has  fallen  victim  to  policies  which  one  can  only  believe  were 
designed  to  effectively  put  out  of  existence  dozens  of  sovereign 
societies. 

The  desire  to  build  active,  productive  societies  from  the  tribal  struc- 
tures is  present  in  all  of  the  tribes  of  Oklahoma.  The  Indians  of  Okla- 
homa continue  many  of  their  traditional  ways.  They  are  Indians,  in 
spite  of  the  policy  of  assimilation  which  has  taken  Oklahoma  tribes 
to  the  brink  of  disaster.  They  have  a  right  to  be  here  and  the  govern- 
ment has  a  responsibility  to  guarantee  that  they  are  here. 

J.  INDIAN  RIGHTS  OF  TRADE  AND  COMMERCE 

A  policy  is  needed  which  provides  adequate  resources  to  each  tribe  to  develop 
a  tribal  economic  system  of  participating  tribal  members  so  that  each  tribe  can 
better  provide  for  its  future  needs. 

— Glen  Moore.*3 

There  is  a  real  need  for  a  single  federal  program  for  economic  development, 
not  to  the  exclusion  of  other  programs,  but  to  insure  that  each  tribe  has  the 
necessary  economic  tools  to  compete  with  the  rest  of  society  on  an  economic 
parity. 

— En  Morss.44 

The  unclear  legal  status  of  the  Oklahoma  tribes  effectively  stifles 
attempts  at  forming  tribal  enterprises  with  a  reasonable  rate  of 
return.  The  major  issue  is  taxation.  The  State  of  Oklahoma  and 
municipalities  have  been  taxing  tribal  enterprises. 

The  tribes  are  unsure  of  their  right  to  incorporate  under  tribal 
law,  and  certain  federal  policies  encourage  and  or  force  the  tribes 
to  incorporate  under  state  laws,  particularly  when  multi-tribal  efforts 
are  involved,  leaving  the  tribes  open  to  taxation  by  the  state. 


«*  Muskosoe.  May  14.  p.  61. 

«  Muskogee,  May  14.  p.  104. 

"Ed  Mouss,  Mav  14  (Muskojree).  p.  93. 
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Economic  development  is  a  major  objective  of  the  Oklahoma  tribes 
and,  federal  policy  must  affirm  their  rights  of  trade. 

K.   TRIBAL   MEMBERS  HIP 

Let  the  tribes  determine  their  membership  and  let  the  Secretary  of  Interior 
and  whoever  else  leave  those  roles  alone. 

— Mary  McCobmick.45 

I  think  that  the  tribe's  right  to  define  its  own  membership  is  of  utmost 
importance. 

— Ross  Swimmer. M 

The  issue  of  tribal  membership  is  one  of  the  most  heated  and 
divisive  problems  facing  the  Oklahoma  tribes.  There  are  a  variety 
of  complications,  particularly  for  the  Five  Civilized  Tribes  and  the 
Osage  Nation.  Some  basic  principles  must  be  outlined  before  a  discus- 
sion of  the  problems.  1)  The  right  to  define  membership  is  an  inherent 
right  of  any  sovereign.  2)  Ownership  of  resources  in  the  same  manner 
as  members  of  a  sovereignty  does  not  indicate  that  the  owner  is  there- 
fore a  member. 

One  issue  on  which  testimony  was  taken  was  a  situation  where  the 
Secretary  of  the  Interior  forced  the  Sac  and  Fox  Tribe  to  enroll  a 
woman,  even  though  it  was  clear  that  the  woman  was  full-blood 
Absentee-Shawnoe.  The  roll  was  being  prepared  for  the  distribution 
of  judgment  funds.  The  woman  appealed  a  tribal  decision  to  not 
have  her  placed  on  the  rolls.  Acting  Secretary  Kent  Frizzell  ordered 
that  she  be  placed  on  the  rolls  and  receive  her  per  capita  distribution.47 
This  seems  particularly  curious  when  one  considers  the  possibility  of 
a  tribe  attempting  to  enroll  a  person  of  no  blood  in  that  tribe,  and 
imagine  the  response  from  the  Department  of  Interior. 

On  the  eastern  side  of  Oklahoma,  you  have  a  situation  where  the 
tribal  rolls  wore  closed  in  1007  by  the  Dawes  Commission.  The  tribes 
now  use  these  rolls  to  determine  membership  by  simple  descendancy. 
Therefore,  you  have  members  who  are  of  less  than  y32  Indian  blood 
with  full  voting  powers  in  these  nations.  This  is  not  bad  in  itself, 
except  that  few  of  these  people  are  members  of  the  tribal  community. 
So,  people  are  making  decisions  which  do  not  affect  their  lives,  but 
can  have  a  dramatic  effect  on  others.  All  judgment  monies  and  per 
capita  payments  must  include  these  people,  keeping  a  large  portion  of 
these  monies  from  the  Indian  people  who  need  them  most. 

Another  problem  in  eastern  Oklahoma  involves  freedmen  bands  es- 
tablished after  the  Civil  War  by  the  treaties  immediately  following 
the  conflict.  These  people,  while  not  Indian,  are  considered  to  have  the 
rights  of  tribal  membership  by  the  federal  government. 

The  irony  of  the  situation  is  that  while  the  government  maintains 
that  the  tribes  must  include  freedmen  and  descendants  of  little  Indian 
blood,  this  same  government  uses  a  14-blood  requirement  for  eligibility 
for  many  services. 

%  Public  Law  93-638 

It  is  just  like  when  the  Self-Determination  Act  first  came  up.  I  had  the  privilege 
of  being  with  Mr.  Morton.  I  met  him  in  the  office  up  there  and  he  asked  me  about 


*5  Oklahoma  City,  p.  284. 
*8  Muskogee,  May  13,  p.  107. 

*7  Frizzell,  Kent,  letter  to  Chief  McCormick,  February  20,  1976. 
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this  bit  and  I  made  this  statement:  "I  was  happy.  I  was  so  happy  when  you  said 
that  you  would  let  us  make  decisions  down  here.  I  was  grateful.  It  was  like  that 
you  sent  me  a  million  dollars  and  said,  use  this  as  you  see  best  fit  for  your  people." 
And,  I  was  grateful.  I  thought  the  day  had  come  that  we  would  be  able  to  set  our 
own  budget.  So  I  took  the  million  dollars  and  counted  it.  It  took  me  quite  a  while 
to  count  a  million  dollars  and  all  the  dreams  that  I  had  seen  before  my  eyes.  And 
finally  the  day,  the  minute  had  arrived  that  I  got  to  the  last  bill.  There' was  ex- 
actly one  million  dollars.  It  was  given  to  us  to  use.  That  is  what  they  said.  "As 
we  saw  lit."  That  is  what  liny  said.  But  yet  right  underneath  the  last  bill,  there 
was  a  little  piece  of  paper  that  said.  "This  is  how  you  do  it."  And  this  is  what  the 
government  does  to  us.  They  tell  us,  "This  is  your  budget.  You  make  it  out."  Hut 
when  we  try  to  make  that  budget  out,  you  know  what  they  tell  us?  "No;  this 
isn't  good  for  you."  It's  a  crying  shame. 

— Levi  Stevens." 

There  are  many  problems  with  the  implementation  of  the  Self- 
Determ ination  Act  in  Oklahoma,  many  of  which  stem  from  the  na- 
tional level.  To  put  it  bluntly,  the  Act  is  simply  not  living  up  to  its 
advance  billing.  Restrictive  regulations,  inadequate  funding  and  lack 
of  technical  assistance  cause  self-determination  to  be  just  so  much 
rhetoric. 

In  addition  to  this,  on-site  discussions  indicate  that  BIA  employees 
have  told  tribal  leaders  that  P.L.  638  is  termination  legislation.  Of 
course,  termination  is  what  the  tribes  fear  most.  Such  tactics  obviously 
discourage  implementation  of  the  Act  in  its  original  scope  and  spirit. 

Another  problem  in  Oklahoma  is  the  situation  of  multi-tribe  agen- 
cies. Under  the  Anadarko  Agency,  there  are  seven  tribes;  Shawnee 
Agency,  five;  Pawnee  Agency,  rive;  and  Concho,  one.  So.  the  tribes 
compete  for  the  contracts  opening  the  possibilities  for  personalities 
and  other  variables  of  the  same  line  to  become  a  deciding  factor  in  the 
awarding  of  contracts.  On-site  discussions  also  indicate  that  the  BIA 
officials  also  use  the  contracts  to  play  tribes  off  against  each  other.  My 
personal  opinion  is  that  this  is  the  case,  judging  from  attitudes  of  the 
people  in  my  various  site  visits. 

It  should  be  noted  that  the  Cheyenne- Arapaho  Tribes  have  had  the 
greatest  success  in  their  efforts  to  secure  contracts,  and  they  are  the 
only  tribal  entity  to  have  their  own  agency,  Concho,  in  Western 
Oklahoma. 

C.  Relationships  With  Federal  Agencies 

I  submit  that  it  has  been  the  intent  of  Indian  policy  in  this  government  to  keep 
the  Indian  people  in  poverty,  poor  health,  ignorance  and  a  state  of  dependence  on 
the  bureaucrat  for  his  direction  in  order  to  foster  the  well-being  of  the  agencies 
and  Civil  Servants  charged  with  the  responsibility  of  assisting  the  Native  Ameri- 
can people  of  the  United  States. 

— Blake  IIibbard.49 

From  testimony  in  Oklahoma,  it  is  clear  that  there  are  problems 
existing  in  the  relationships  between  the  tribes  and  the  federal  agencies 
which  serve  them.  Among  these  problems  is,  the  refusal  of  these  agen- 
cies to  recognize  the  inherent  powers  and  critical  needs  of  the  Indian 
people  of  Oklahoma. 

While  there  is  always  hesitancy  to  "bite  the  hand  that  feeds  you/' 
there  was  a  great  amount  of  testimony  criticizing  the  various  agencies, 


48  Oklahoma  City,  p.  107. 

49  Oklahoma  City,  testimony  of  Blake  Hibbard,  United  Tribes  of  Southeast  Kansas  and 
Nebraska,  p.  141. 
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with  the  criticisms  ranging  from  attitudes  of  lino  officiate  to  overJy- 
restrictive  regulations.  The  effect  of  this  poor  relationship  Is  the  tribe's 
loss  of  many  of  the  monies  which  they  may  be  eligible  for.  as  well  as  an 
antagonistic  relationship  with  those  people  (officials)  who  have  dired 
control  over  tribal  programs  and  functions. 

Perhaps,  the  greatest  problem,  or  the  problem  which  causes  all  of 
the  others,  is  the  proverbial  "lack  of  communication."  When  decisions 
which  affect  tribes  are  made,  more  often  than  not.  the  official-  involved 
are  less  than  willing  to  discuss  the  matter  with  the  tribes,  according 
to  testimony.  The  attitude  of  these  officials  would  appear  to  stem  from 
an  ignorance  of  the  special  status  which  Indians  are  supposed  to 
enjoy. 

On  the  other  hand,  in  many  cases,  the  tribe's  lack  of  sophistication 
causes  administrative  difficulties  in  dealings  with  these  agencies.  But, 
ana  in,  when  such  problems  arise,  they  are  seldom  resolved  to  the  satis- 
faction of  the  tribes  involved. 

I.  BUREAU  OF  INDIAN  AFFAIRS 

We  Indians  sometimes  stand  in  line  and  severely  criticize  the  Bureau  of  Indian 
Affairs,  and  justifiably  in  many  cases.  However,  I'm  of  the  opinion  that  the 
Bureau  of  Indian  Affairs  is  still  the  best  friend  that  the  Indian  people  have  today. 

— Oykrton  James.3" 

Whose  position  is  it  to  get  the  Bureau  to  conform  to  your  tribal  objective  if 
they  don't  do  it?  ...  .  How  do  we  go  about  ....  having  the  Bureau  address 
itself  to  our  objective?  ....  Bureau  authorities  must  be  close  to  the  Indian 
people  they  affect  ....  Bureau  staff  changes  will  be  needed  to  assure  implemen- 
tation of  new  and  revitalized  policies  ....  Bureau  regulations  and  procedures 
must  be  revised  to  facilitate  greater  Indian  participation. 

— En  win  Taxyan.51 

Criticism  of  the  Bureau  of  Indian  Affairs  was  wide-ranging  in 
testimony  taken.  On  the  other  hand,  several  tribes  indicated  a  satis- 
faction with  their  relationship  with  the  Bureau.  The  problems  that 
exist,  however,  in  Western  Oklahoma  have  caused  in  amount  of  resent- 
ment and  venom  between  the  Area  Director  and  several  of  the  tribes. 

Throughout  the  tribes,  there  was  an  expressed  dissatisfaction  with 
BIA  services  with  regard  to  the  willingness  of  the  BIA  to  provide 
certain  things  and  the  quality  of  the  work  done.  Most  of  the  alleged 
mistakes  of  the  BIA  are  directly  related  to  the  trust  responsibility? 
particularly  with  regard  to  land. 

Several  tribes  accused  the  Bureau  of  failing  to  enforce  lease  terms 
against  non-Indians.  In  fact,  some  indicated  that  BIA  personnel  are 
"on  the  take"  and  have  approved  leases  to  friends  and  relatives.  While 
we  were  unable  to  obtain  documentation  as  yet  to  prove  such  allega- 
tions, the  mere  fact  that  such  beliefs  exist  points  up  a  situation  where 
the  Bureau  officials  cannot  adequateh-  serve  the  Indian  people  because 
of  this  distrust. 

Personnel  restrictions  and/or  guidelines  make  it  impossible  for  the 
tribes  to  have  any  effective  control  of  the  people  who  make  decisions 
directly  affecting  their  functions.  Every  tribal  leader  questioned  on 


50  Muskogee.  May  14.  p.  10. 

51  Muskogee.  May  13,  testimony  of  Edwin  Tanyan,  Principal  Chief  of  the  Seminole 
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157 


this  point  felt  that  the  tribes  should  have  more  control  over  personnel 
decisions  in  the  Bureau.  This  would  serve  to  put  these  people  in  a 
position  of  having  to  produce  or  be  removed  and  would  necessarily 
require  more  communication  between  the  tribes  and  Bureau  officials. 

The  failure  of  the  BIA  to  protect  tribal  resources,  rights  and  powers 
and  to  take  aggressive  positions  to  have  these  rights  restored  was 
cited  in  the  areas  of  water  rights,  land  surveys,  population  surveys, 
law  and  order  functions  and  tribal  sovereignty  against  infringement 
by  state  and  local  agencies. 

I  feel  it  necessary  to  say  that  the  hearing  records  do  not  indicate 
the  enormity  of  the  problems  which  were  discussed  in  group  meetings 
with  witnesses  prior  to  the  hearings.  There  was  an  air  of  some  type 
of  reluctance  to  go  on  the  record  with  strong  language  against  the 
Bureau  for  fear  of  reprisal.  In  fact,  when  a  potential  witness  was 
asked  if  we  should  have  BIA  officials  present  to  answer  charges  made 
against  them,  the  Tribal  Chairman  said  that  if  they  were  present, 
the  tribe  would  not  offer  testimony.  Edwin  Tanyan,  Principal  Chief 
of  the  Seminole  Nation,  prefaced  his  testimony  with  a  request  for 
a  guarantee  that  no  reprisals  from  the  BIA  would  come  about  because 
of  his  testimony.  Commissioner  Whitecrow  gave  him  that  guarantee.52 

2.  INDIAN   HEALTH  SERVICE 

When  HEW  took  over  Indian  Health  from  the  Bureau  they  made  the  state- 
ment. "We  will  provide  the  Indian  his  health."  I  would  like  to  see  a  policy  to 
do  just  that. 

— Mary  McCormick.33 

We're  all  appreciative  of  our  Indian  Health  Service  but  we  do  realize  we're 
not  getting  the  first  quality  care.  I'd  like  to  see  our  Indian  people  get  the  best 
medicine  available. 

— Edwin  Taxyax.54 

The  relationship  between  the  Oklahoma  tribes  and  the  Indian 
Health  Service  is  sort  of  "love-hate. '?  The  tribes  appreciate  the  exig- 
ence of  Indian  Health  Services,  but  in  most  cases,  feel  the  care  pro- 
vided is  sub-standard. 

There  is  a  certain  amount  of  concern  over  personnel  policies  at  the 
HIS  Area  Office  in  Oklahoma  City,  but  the  problem  is  not  near  so 
critical  as  it  is  in  relations  with  the  Bureau  of  Indian  Affairs. 

Some  particular  criticisms  include:  1)  three-year  funding  limit  for 
tribal  health  programs;  55  2)  location  of  new  IHS  hospital  in  Ada, 
Oklahoma  in  spite  of  survey  indicating  33%  more  Indians  would  be 
served  were  hospital  to  be  located  in  Shawnee;  56  3)  use  of  outdated 
medicine;57  and  4)  violations  of  Indian  preference  in  the  Area 
Office.58 

Of  special  concern  is  the  notion  presented  by  a  number  of  witne-ses 
that  IHS  is  simply  not  adequately  funded  to  provide  the  quality  and 
quantity  of  service  needed  by  the  Indian  people  of  Oklahoma. 


68  Muskosree,  May  13.  p.  135. 
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3.  DEPARTMENT  OF  HOUSING  AND  URBAN  DEVELOPMENT 

The  Mutual  Help  Housing  Program  anil  the  low-rent  projects;  now  available 
to  the  Five  Civilized  Tribes,  in  my  estimation,  have  done  more  to  upgrade  the 
social  and  economic  conditions  for  our  people  than  any  other  programs. 

— Overton  James  59 

We  just  try  to  follow  the  instructions  that  are  imposed  on  us  by  the  HUD 
Area  Office.  .  .  .  Congress  passes  an  act  and  says  one  thing  and  then  the  admin- 
istration of  it  gets  down  to  us,  then  it  ends  up  completely  different  than  what 
was  passed  by  Congress. 

— Mary  McCormick."0 

HUD  is  a  monster. 

— Dana  Knight.*1 

Bureaucracy  is  the  criticism  heard  most  often  with  respect  to  HUD. 
The  officials  of  the  Department  would  appear  to  have  a  total  ignorance 
of  the  special  status  of  Indian  tribes  and  consider  Indian  programs 
to  be  a  nuisance,  judging  from  testimony. 

One  particular  issue  is  the  Department  forcing  the  Sac  and  Fox 
Tribes  to  go  through  the  A-0.*>  review  process,  thereby  allowing  city 
planners  in  the  area  of  the  Sac  and  Fox  to  have  input  on  tribal  de- 
velopment programs  while  not  oven  visit ina"  or  communicating  with 
the  tribe.02  This  clearly  indicates  that  HUD  officials  either  do  not 
know  or,  if  they  do  know,  ignore  the  entire  concept  of  the  Federal- 
Indian  relationship. 

Complaints  were  generally  with  regard  to  red  tape  in  the  Depart- 
ment and  lack  of  effort  by  officials  to  assist  the  tribes  in  cutting  this 
red  tape.  Education  of  these  bureaucrats  to  the  special  status  these 
tribes  are  supposed  to  enjoy  is  critical. 

4.   DKP ARTM K X T   OF  THE  INTERIOR 

In  the  past,  the  work  of  the  Department  of  the  Interior's  Office  of  the  Solici- 
tor has  ranged  from  sloppy  and  slightly  harmful  to  premeditated  attacks  on 
tribal  sovereignty  and  property  which  are  prompted  by  Departmental  conflicts 
of  interest 

— Glen  Moore.63 

The  Department  of  the  Interior  is  too  large  and  too  cumbersome  to  deal  with 
the  Department  of  the  Interior  business  with  all  of  the  things  that  they  have 
to  deal  with  because  it  is  international  in  scope  and  it  is  as  political  as  any- 
thing could  be,  without  having  to  deal  with  the  Bureau  of  Indian  Affairs  stuffed 
up  in  there  someplace.  .  .  .  Indian  problems  become  less  of  a  priority.  .  .  .  There 
also  exists  a  very  distinct  possibility  of  conflict  of  interest  with  the  odds  against 
the  Indians  in  terms  of  receiving  favorable  treatment. 

— Bob  Cannon.64 

Out  of  fourteen  tribal  leaders  testifying  in  the  Oklahoma  hearings, 
only  one  indicated  that  the  Bureau  of  Indian  Affairs  should  remain  in 
the  Department  of  the  Interior.  Several  tribes  in  Oklahoma  have  suf- 
fered at  the  hands  of  the  Bureau  of  Reclamation  and  indicated  that 
the  BIA  clearly  does  not  have  the  power  within  the  Department  to 
adequately  protect  Indian  interests. 

As  mentioned  earlier,  the  Secretary  of  the  Interior  refuses  to  de- 
clare lands  into  trust  without  Congressional  approval,  although  the 


59  Muskogee,  May  13,  D.  6. 
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Secretary  clearly  has  the  power  to  do  so  under  the  Oklahoma  Indian 
Welfare  Act.  This  is  a  policy  and  not  a  legal  matter  which  has  served 
to  the  detriment  of  Oklahoma  tribes. 

The  Department  of  the  Interior  lias  not  been  an  effective  trustee 
for  the  tribes  in  Oklahoma  and  a  change  would  be  welcomed  by  the 
tribes  in  the  state. 

5.  OFFICE  OF  NATIVE  AMERICAN  PROGRAMS 

The  ONAP  funds  have  been  just  tremendous,  they  have  provided  the  staff 
positions,  salaried  staff  positions  for  our  tribe  that  allow  us  to  work  each 
day  and  we  are  able  to  function  in  a  more  businesslike  way. 

— Mary  McCormick.68 

We  are  not  in  the  business  of  funding  tribal  governments. 

— ONAP  Staff  Person.66 

The  Office  of  Native  American  Programs  was  a  godsend  to  the 
tribes  of  Oklahoma.  Because  they  had  no  resources  to  pay  tribal  of- 
ficials, tribal  affairs  were  conducted  after  hours  by  people  who  had 
already  worked  a  full  day  and  had  to  be  away  from  home  and  family 
to  work  for  the  tribe. 

ONAP  monies  changed  all  this  as  staff  positions  were  provided  to 
manage  ONAP  projects  and  allow  tribal  officials  to  remain  in  the 
tribal  headquarters  for  a  full  day  of  work.  Now,  however,  after  the 
tribes  had  come  to  rely  on  these  monies,  they  have  been  cut  off. 

A  number  of  grantees  in  Oklahoma  have  been  informed  that  tribal 
officials  may  not  be  employed  on  ONAP  monies  due  to  a  "conflict- 
of-interest"  regulation  in  ONAP's  new  regulations.  The  position  taken 
by  ONAP  is  that  although  there  is  no  actual  conflict,  the  regula- 
tion is  being  enforced  on  the  basis  of  "an  appearance"  of  a  conflict 
of  interest. 

There  is  potential  here  for  uncovering  many  things  which  amount 
to  a  direct  attack  on  witnesses  at  AIPRC  Task  Force  hearings.  Per- 
sons affected  by  this  decision  include  Newt  Lamar,  Wichita  Tribal 
Chairman;  Danny  Littleaxe,  Absentee-Shawnee  Tribal  Chairman; 
Mary  McCormick,  Sac  and  Fox  Tribal  Chairwoman ;  and  Bob  White, 
Kickapoo  Tribal  Secretary.  All  of  these  persons  were  witnesses  at 
Task  Force  hearings  in  Oklahoma  City.  I  have  been  told  by  at  least 
two  of  these  people  that  they  feel  it  is  a  reprisal  for  their  testimony. 
One  said,  "They  sure  know  how  to  keep  you  in  your  place,  don't  they?" 

The  tribes  involved  are  members  of  multi-tribal  organizations; 
these  organizations  being  the  grantee.  In  each  case,  the  tribal  official 
is  not  a  member  of  the  controlling  body  of  the  organization  which 
receives  the  grant.  The  regulation  being  cited  by  ONAP  in  no  way 
required  the  type  of  arbitrary  interpretation  it  is  being  given.  I  have 
been  unable  to  determine  if  other  states  have  been  affected;  however, 
I  understand  that  a  group  which  did  not  participate  in  Commission 
efforts  has  been  granted  at  least  a  temporary  waiver. 

The  idea  of  a  program  supposedly  sensitive  to  Indians  applying  the 
type  of  requirements  as  would  be  applied  to  non-Indian  situations 
points  up  a  need  for  re-appraisal  for  policies.  The  larger  concern 
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for  the  Commission  is  to  clarify  the  motives  behind  these  actions  for 
the  sake  of  the  credibility  of  both  OXAP  and  this  Commission, 

G.  HUD — BIA — JHA   Jioi  sixi;  PROGRAMS 

(It)  just  seems  so  childish  that  they  can't  get  together  and  coordinate  and 
everybody  be  aware  of  who  is  doing  what. 

— Cecelia  Blanchakd.'7 

We  made  a  house  call  and  we  asked  the  guy.  "How  do  you  like  the  bathroom?" 
and  he  said,  "It  is  real  pretty,  come  in  and  look  at  it."  And  we  went  in  and 
looked  at  his  bathroom  and  we  said,  "How  long  have  you  (been)  in  here?"  and 
he  said,  "Oh,  a  couple  of  years."  And,  we  said,  "You  have  had  problems  with 
the  plumbing?"  and  he  said,  "No,  I  never  used  it."  We  found  out  it  wasn't  even 
stubbed  up  to  the  water." 

— Bob  White." 

For  a  program  with  such  great  potent  ial  for  improving  the  welfare 
of  Indian  people,  it  is  a  shame  that  it  cannot  be  properly  carried  out. 
The  confusion  and  lack  of  cooperation  which  exists  between  the  tribes, 
the  Bureau  of  Indian  Affairs,  the  Indian  Health  Service  and  the  De- 
partment of  Housing  and  Urban  Development  serves  to  stifle  a  pro- 
gram to  provide  decent  housing  to  Indian  people. 

The  main  problem  is  who  has  what  responsibilities  for  providing 
proper  water  and  sewage  disposal  systems,  heightened  by  an  unwill- 
ingness of  agency  officials  to  explain  these  things  to  the  tribal  leaders. 
It  is  a  situation  of  one  hand  not  knowing  what  the  other  is  doing; 
serving  again  to  the  detriment  of  a  program  designed  to  serve  In- 
dian people. 

D.  The  General  Performance  of  Trust  Responsibilities 

I  feel  that  Congress  has  always  had  that  trust  responsibility  and  the  beneficiary 
relationship  exists  just  as  real  now  as  it  did  with  the  first  signing  of  the  first 
treaty  wTith  our  tribe. 

— Bob  Cannon.69 

I  think  that  because  of  the  unique  position  of  the  Indian  people  that  the  Fed- 
eral Government  still  continues  and  will  always  continue  to  have  a  moral  ob- 
ligation to  look  after  Indian  people. 

When  we  look  back  at  the  many  broken  treaties  and  broken  promises,  and 
the  Indian  once  owned  all  of  this  land,  the  federal  government  has  not  only  a 
moral  obligation  but  also  legal  and  treaty  obligations. 

— Overton  James.70 

It  is  my  personal  feeling,  and  I  am  not  alone  in  this  feeling,  that 
the  range  of  violations  and  failures  to  enforce  the  trust  responsibilities 
of  the  United  States  in  Oklahoma  constitutes  an  ultimately  serious 
situation  of  illegality  and  immorality  on  the  part  of  the  trustee.  This 
failure  has  caused  the  tribes  to  remain  completely  dependent  on  the 
federal  government  as  Indian  people. 

Uncounted  millions  of  dollars  of  resources  have  been  lost  just  in 
real  property  with  no  thought  toward  less  concrete  properties  such 
as  water  rights. 

The  concept  of  Indians  as  incompetents  and  wards  under  guardian- 
ship was  certainly  valid  in  1900.  given  that  the  tribes  were  forced 
to  deal  with  a  new  society  whose  values  and  socio-economic  structure 

e~  Oklahoma  City,  testimony  of  Cecelia  Blanchard,  Chairman  of  the  Kickapoo  Tribe, 
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was  totally  foreign.  They  wore  not  incompetent  to  live  life  as  they 
knew  it.  The  series  of  policies  after  1900  have  crippled  the  tribes'  de- 
termined march  toward  competency. 

Only  now  do  the  tribes  begin  to  regard  themselves  as  the  dependent 
domestic  nations  described  by  Justice  Marshall.  But,  now  they  are  in 
the  position  of  being  overly  dependent. 

The  entire  scope  of  the  trust  function  has  been  disregarded  and/or 
violated  with  regard  to  Oklahoma.  It  is  necessary  for  Congress  to 
openly  re-affirm  the  trust  relationship  and  take  positive  steps  toward 
affirmative  implementation  of  policies  designed  to  right  the  wrongs 
perpetrated  on  Oklahoma  Indians  and  all  of  Indian  Country. 

E.  Federal  and  State  and  Indian  Relations 

There  is  much  confusion,  and  sometimes  I  think  very  intentionally  between 
the  state  officials  and  the  Indian  trioes  because  state  officials  are  imposing  the 
same  regulations  on  Indian  tribes  as  it  does  cities  and  towns.  The  structure 
of  Indian  tribes  cannot  be  compared  to  cities  and  towns,  yet,  this  is  what  is 
being  done. 

— Mary  McCormack.71 

That  the  people  inhabiting  said  proposed  State  do  agree  and  declare  that  they 
forever  disclaim  all  right  and  title  in  or  to  any  unappropriated  public  lands 
lying  within  the  boundaries  thereof,  and  to  all  lands  lying  within  said  limits 
owned  or  held  by  the  United  States  the  same  shall  be  and  remain  subject  to 
the  jurisdiction,  disposal  and  control  of  the  United  States. 

— Oklahoma  St  ate  Constitution.78 

De  facto  policy  by  the  United  States  has  allowed  the  State  of  Okla- 
homa to  exercise  powers,  which  have  adversely  affected  Indian  tribes 
and  Indian  lives,  ont  of  an  ignorance  of  the  existence  of  tribal  sov- 
ereignty. This  constitutes  an  absolute  failure  of  the  United  States  to 
fulfill  its  responsibility  to  Indian  people. 

State  policy  has  been  allowed  to  stymie  federal  program  monies. 
The  State  of  Oklahoma  requires  that  an  Indian  not  own  over  forty 
acres  of  trust  land  in  order  to  receive  welfare  payments.  JOM  monies 
channeled  through  the  state  have  been  subject  to  tremendous  misuse 
and  abuse.73  State  claims  to  water  rights  with  no  regard  to  Indian 
prior  rights  have  deprived  tribes  of  a  major  source  of  income.  State 
law  enforcement  officials  have  failed  to  protect  Indian  property  and 
Indian  lives. 

The  Federal  Government  has  refused  to  protect  and  managed  to 
keep  the  tribes  in  a  position  where  they  cannot  protect  resources 
which  are  rightfully  theirs. 

It  cannot  be  expected  that  the  State  of  Oklahoma  would  protect 
Indian  interests  because  to  do  so  would  deprive  the  state  of  sources 
of  revenue.  But,  the  United  States  is  legally  charged  with  doing  so. 
The  State  of  Oklahoma  has  no  right  to  interfere  in  the  relations  be- 
tween the  federal  government  and  the  Indian  tribes. 

It  should  also  be  noted  that  the  state,  through  municipalities,  is 
allowed  to  count  Indians  for  revenue  sharing,  where  the  tribes  can- 
not even  though  the  member  lives  within  the  original  reservation 
boundaries,  because  the  Indian  homes  are  included  within  the  boun- 
daries of  the  counties  and  municipalities. 


™  Oklahoma  City,  p.  267. 

72  Oklahoma  State  Constitution,  cited  in  Position  Paper.  United  Indian  Tribes  of  West- 
ern Oklahoma  and  Kansas,  supra. 

"Trudell.  John,  The  James  Gang  Rides  Again,  The  Children's  Foundation,  June,  1973. 
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If  the  State  of  Oklahoma  chooses  to  claim  these  powers  over  Indians, 
they  have  the  legaj  responsibility  to  provide  for  their  welfare  Testi- 
mony indicates  thai  Oklahoma  will  lake  from  the  tribes,  but  gives 
little  in  return.  It  is  the  duty  of  the  federal  governmenl  to  provide  for 
Indians,  and  the  tribes  themselves  in  the  appropriate  vehicles. 

F.  Reservation  Versus  Non-Reservation  Status 

Historically,  legislation  that  affects  Indians  is  reservation  oriented;  that  is 
directed  to\v;n<l  Indian  people  living  on  federally  recognized  reserval  ions.  Tlx- 
Five  Civilized  Tribes  do  not  come  within  the  scope  of  many  programs  and  serv- 
ices available  to  Indians  because  we  do  not  live  on  reservations.  Our  needs, 
however,  are  just  as  great. 

— Ovkkton  James.74 

Tn  one  place  it  says  reservation.  Great.  They  are  helped.  Add  a  little  dash 
and  non-reservation  and  you  are  dead.  It  is  words  that  we  are  fighting  against 
now. 

— Levi  Stevens.75 

Then  they  took  away  our  reservation  status  ...  let  me  say  this  now,  the 
Poncas  did  not  concur  and  sign  this  deal  of  turning  us  into  what  we  are  today, 
a  noiweservation. 

— Dana  Knight.76 

This  is  an  issue  which  requires  immediate  clarification.  As  I  have 
discussed  the  general  outlines  of  the  issue,  I  will  turn  now  to  the  prac- 
tical matters  which  result  from  the  Oklahoma  tribes  being  considered 
non-reservation. 

The  status  causes  the  tribes  to  be  ineligible  for  certain  monies  which 
are  available  to  reservation  tribes.  Included  are  certain  TETA  find-. 
LEAA  funds  and  school  construction  monies.  In  many  cases,  LEAA 
funds  for  instance,  the  approval  of  (he  Secretary  of  the  Interior  is 
required  for  monies  to  go  to  the  tribes.  The  Secretary  has  refused 
such  approval  because  of  the  issue  of  reservation  status. 

Another  area  in  conflict  because  of  the  non- reservation  issue  is  juris- 
diction. The  problems  of  Indian-State  jurisdiction  are  intensified  by 
the  status  of  Oklahoma  tribes. 

In  short,  the  classification  by  the  U.S.  Government  of  Oklahoma 
tribes  as  non-reservation  is  questionable  legally:  has  brought  hard- 
ship on  Indian  people;  and  prevents  the  tribes  from  properly  caring 
for  the  welfare  of  their  members. 

III.  Discussion  of  Kecommendatioxs 

The  recommendations  which  follow  will  touch  on  the  most  im- 
portant problems  in  Oklahoma.  Some  will  fall  under  recommenda- 
tions Which  the  Task  Force  wTill  make  for  all  of  Indian  Country.  An 
attempt  will  be  made  to  include  as  few  of  these  as  possible,  except 
where  the  issue  is  of  particular  significance  in  Oklahoma. 

A.  General  Policy  Principles  and  Objectives 

Given  the  varying  policy  attitudes  taken  toward  Oklahoma  tribes 
in  the  past,  it  is  amazing  that  they  continue  to  exist  at  all.  For  their 


74  Muskojrpe,  Mav  14,  p.  4. 

75  Oklahoma  City,  p.  109. 
•«  Oklahoma  City,  p.  203. 
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continued  existence,  there  must  be  a  policy  principle  to  construd  and 
support  tribal  entities  so  that  they  may  become  self-sufficient  and  able 
to  deliver  needed  services  to  their  membership. 

1.  INDEPENDENT  SOCIETAL  AND  SECURE  POLITICAL  EXISTENCE 

Tt  is  dear  that  many  rights  have  been  taken  from  the  tribes  of 
Oklahoma.  It  is  equally  clear  that  no  one  seems  to  know  the  exact 
extent  of  the  powers  which  have  been  retained*  Therefore,  Congress 
should  establish  a  special  com  mission  to  ascertain  the  powers  of  the 
tribes  of  OMak&ma,  and  to  evaluate  the  needs  of  the  tribes  pertaming 
to  the  powers  of  *<  1  f -government  with  the  ultimate  objective  of  allow- 
ing structures  under  which  the  tribes  may  function  in  a  manner  guar- 
anteeing permanency.  Furthermore^  no  legislation  regarding  indi- 
vidual Oklahoma  tribes  should  include  mandatory  cooperation  of  the 
tribes.  There  must  be  allowances  for  the  tribes  to  choose  what  they  feel 
they  can  do  and  wliat  they  cannot  yet  do.  Provisions  should  be  made 
for  the  tribes  to  undertake  an  inert  using  amount  of  powers  and  func- 
tion^ as  their  ability  to  do  so  increases.  This  necessarily  requires 
adequate  funding  from  the  United  States. 

2.  COMPLETE  ECONOMIC  INDEPENDENCE  AND  DEVELOPMENT  ASSISTANCE 

Past  policy  of  the  United  States  has  taken  an  enormous  amount  of 
wealth  from  the  tribes  of  Oklahoma  in  terms  of  land,  water,  minerals;, 
etc.  Such  takings  along  with  allotment  policies  effectively  stifle  all 
kttempts  at  economic  development  be  von  d  a  very  limited  stage.  There- 
fore, Congress  should  estuhlish  and  adequately  fund  programs  de- 
signed to  allow  tribal  development  to  a  degree  which  allows  tribes  to 
properh/  serve  their  members  in  terms  of  the  services  which  govern- 
merits  have  the  obligation  to  deliver  to  their  constituents.  This  includes 
land  consolidation :  buying  lands  for  use  by  the  tribes  in  a  contiguous 
muuner  which  will  allow  for  planning ;  giving  first  rights  to  buy  to 
tribes  when  memhers  desire  to  sell  land :  immediate  conversion  to  non- 
taxable trust  status  of  all  lands  bought  or  presently  on^ned  by  tribes: 
and  protection  of  lands  from  condon  nation  or  annexing  by  the  local 
yrnd  state  governments,  as  well  as  the  federal  government.  Also  in- 
cluded are  programs  for  training  professional .  semi-professional  and 
skilled  Indian  employees  to  allow  full  tribal  control  and  operation 
of  tribal  enterprises.  Above  all.  adequate  capital  must  be  provided  to 
allow  for  development  programs  compatible  with  the  environment  of 
the  tribal  area.  All  programs  shall  follow  guidelines  designed  by  the 
tribes  involved,  and  shall  include  funding  commitments  for  the  life, 
of  any  pro  ject  or  until  project  is  proved  self-sufficient. 

3.  PROMISE  OF  PERMANENCY  IN  TTTE  LIFE  OF  AMERICA 

Because  there  exists  a  feeling  amdng  Oklahoma  tribes  that  termina- 
tion will  be  the  final  step  of  Indian  nolicv.  Conc/ress  should  re-affirm 
its  commitment  to  Indian  people  of  continued  socictul  existence,  and 
malce  a  commitment  that  endorses  the  perpetuity  of  Indian  nations. 
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4.  QUALITATIVE  REFORM  IN  GOVERNMENTAL  SYSTEMS  AND  RELATIONS 

One  of  the  largest  problems  facing  Oklahoma  tribes  and  the  rest 
of  Indian  Country  is  the  limited  scope  of  tribal  constitutions.  Of 
course,  this  is  not  surprising  given  that  the  constitutions  were  written 
in  19:30  and  shortly  after,  based  on  BIA  guidelines.  Unfortunately, 
many  of  the  tribes  limited  themselves  tremendously  and  revisions  of 
tribal  constitutions  now  requires  approval  from  the  agency  super- 
intendent right  on  up  to  the  Secretary  of  the  Interior.  Such  require- 
ments are  keeping  the  tribes  from  making  revisions  necessary  for  them 
to  properly  deal  with  the  larger  problems  they  face.  Major  re-organi- 
zation is  necessary.  Therefore,  Congress  should  enact  legislation  pro- 
viding for  new  constitutions  for  the  Oklahoma  tribes  including 
provisions  for:  tribal  chartering  of  Indian-owned  enterprises ;  lam 
enforcement  activities  within  tribal  jurisdiction :  tribal  court  with 
authority  over  all  persons  within  defined  jurisdiction;  /Secretarial 
approval  within  limited  time  periods;  severely  limited  Secretarial 
authority  over  constitutional  matters  and  powers;  and  technical  assis- 
tance from,  appropiate  agency  (*)  to  prepare  a  constitution  with  the 
tribe  tvhich  fulfills  not  only  present  needs,  but  all  things  foreseeable. 

5.  PROTECTION  OF  BASIC  INDIAN  NATIONAL  AND  TERRITORIAL  RIGHTS 

If  the  Indian  rights  had  been  adequately  protected  and  the  treaty 
provisions  for  education  of  Indians  fulfilled,  it  is  likely  there  would 
be  no  "Indian  problem"  today.  The  national  and  territorial  rights  of 
the  Oklahoma  tribes  have  been  subject  to  direct  attack  from  the  federal 
government  as  well  as  de  facto  policy  disallowing  assertion  of  such 
rights.  Therefore,  Congress  shoal d  affirm  the  rights  and  powers  of 
the  tribes  of  Oklahoma,  and  make  an  assessment  of  the  powers  and 
yiahts  which  have  been  stripped  from  the  tribes  which  should  he 
returned  to  insure  a  secure  and  permanent  existence  for  each  tribe. 
Such  rights  include:  taxation  of  all  persons  within  tribal  jurisdic- 
tion; zoninq  of  all  lands:  civil  and  criminal  law  enforcement ;  pro- 
vision of  health,  education  and  general  welfare  services:  and  all 
pollers  the  tribes  deem  necessary  compatible  with  the  welfare  of  all 
involved  with  tribal  welfare  taking  legal  priority.  Furthermore,  the. 
issue  of  reservation  versus  non-reservation  must  be  resolved  with  full 
tribal  participation.  Legal  talent  to  conduct  a  review  of  the  situation 
from  the  Indian  point  of  view  should  be  provided  for  the  report  to  be 
credible.  Also,  reaardless  of  official  reservation  status,  the  tribes  of 
Oklahoma  should  be  granted  eligiblity  to  any  and  all  federal  programs 
available  to  other  federally -re cognized  tribes. 

6.  PARTICULAR  POLICY  PROBLEMS  PREVALENT  IN  OKLAHOMA 

There  are  a  number  of  specific  problems  which,  while  not  exclusive 
to  Oklahoma  tribes,  affect  these  tribes  very  severely. 

a.  Tax  Immunity. — State  and  local  governments  continue  to  ignore 
Indian  national  rights  by  taxing  these  tribes  and  their  enterprises. 
Congress  should  clarify  the  tax  situation  and  make  t rH> ally- owned 
or  mul ti-trih ally  owned  enterprises  fully  exempt  from  aU  forms  of 
taxation.  This  will  allow  a  greater  rate  of  return  for  the  tribes  in  their 
efforts  toward  self-sufficiency. 
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b.  Wafer  Rights  Litigation. — The  fear  of  Oklahoma  tribes  is  that 
their  water  rights  will  be  litigated  in  state  courts,  where  the  deck 
will  clearly  be  stacked  against  them.  Therefore,  Congress  should  enact 
legislation  that  all  Indian  claims  of  water  rights,  and  all  forms  of 
litigation  regarding  treaty  rights,  he  heard  in  federal  courts. 

c.  Tribal  Memberships. — Membership  problems  plague  many  tribes 
in  Oklahoma  and  the  federal  government  continues  to  interfere.  It 
is  a  sovereign  national  right  to  define  membership.  Therefore.  Con- 
gress should  enact  legislation  making  the  individual  tribes  the  sole 
determining  entity  of  tribal  membership, 

d.  Law  Enforcement, — The  largest  day-to-day  problem  for  Okla- 
homa Indians  is  the  quality  of  law  enforcement  provided  them  by 
state  and  local  governments.  There  is  often  no  response  from  officials 
to  Indian  Complaints,  while  testimony  and  data  indicate  a  pattern 
of  harassment  of  Indian  people  by  law  enforcement  officials.  There- 
fore, Congress  should  provide  for  Indian  law  enforcement  agencies 
and  tribal  courts  for  the  defined  jurisdiction  of  the  tribes  of  Western 
Oklahoma,  and  re-establish  similar  jurisdictional  powers  for  Eastern 
Oklahoma.  In  addition,  funding  for  a  tribal  public  defender,  whose 
job  shall  be  to  defend  members  of  the  tribe  who  cannot  reasonably 
afford  a  lawyer  against  all  civil  and  criminal  charges,  should  be 
provided. 

e.  Costs  of  Tribal  Government. — None  of  the  elected  tribal  officials 
in  Western  Oklahoma  are  paid  as  such  due  to  a  lack  of  resources.  The 
tribes  should  not  have  to  rely  on  transitory  funding  to  pay  their 
officials.  Therefore.  Congress  should  appropriate  fu'hds  for  salaried 
positions  within  tribes  until  such  a  point  as  an  individual  tribe's  in- 
come  is  sufficient  to  do  so. 

B.  Treaty  Relations  and  Trust  Responsibilities 

The  legal  and  moral  commitment  of  the  United  States  to  provide 
for  and  protect  Indian  people  is  one  of  the  most  important  concepts 
in  the  minds  of  Indian  people  in  Oklahoma.  The  treaties  of  the  tribes 
of  Oklahoma  show  certain  commitments  made  to  Indian  people  by 
the  United  States.  "While  the  promises  of  sovereign  national  and  terri- 
torial rights  have  been  tarnished  beyond  repair,  there  remains  a  large 
number  of  treaty  provisions  which  the  United  States  could  and  should 
live  up  to. 

1.  RIGHTS  TO  DECENT  HEALTH,  EDUCATION  AND  HOUSING 

Promises  to  provide  health  and  education  services  are  well  estab- 
lished in  treaty  relations  between  the  Oklahoma  tribes  and  the  United 
States.  To  a  lesser  extent,  the  United  States  also  committed  itself  to 
provide  such  things  as  housing  and  agricultural  equipment  to  help 
Indians  who  wished  to  establish  some  form  of  enterprise. 

Clearly,  health  and  education  are  necessary  to  the  survival  of  any 
society.  Education  becomes  extremely  important  when  there  is  a  need 
for  a  society  to  produce  people  capable  of  protecting  the  tribe  from 

and  dealing  capably  and  profitably  with  a  more  complex  society  which 

surrounds  the  tribe. 
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If  Oklahoma  tribes  are  to  survive,  they  must  attain  a  higher  level 
of  sophistication.  The  United  States  has  the  responsibility  for  guar- 
anteeing that  survival.  Thus,  health  and  education  become  trust  re- 
sponsibilities not  only  by  treaty  provisions,  but  by  the  Law  of  Nations, 
which  reads : 

Sinee  then,  one  nation,  in  its  way.  owes  to  another  nation  every  duty  th.it 
one  man  owes  to  another  man.  we  may  confidently  lay  down  this  general 
principle:  — one  state  owes  to  another  state  whatever  it  owes  itself,  so  far  as 
that  the  other  stands  in  real  need  of  its  assistance,  and  the  former  can  grant 
it  without  neglecting  the  duties  it  owes  to  itself.  Such  is  the  eternal  and 
immutable  law  of  nature." 

The  education  and  health  programs  available  to  Indians  are  far 
below  the  norm  for  the  Tithed  States.  It  is  sad  that  this  situation  boils 
down  to  money.  Indian  health,  education,  and  housing  services  are 
inadequate  because  such  programs  are  underfunded.  Therefore,  Con- 
gress sliould  make  a  commitment  to  affirmative  programs  to  deliver 
(idequate  health,  education,  and  housing  services  with  an  accompany- 
ing commitment  to  adequate  funding.  The  tribe*  should  he  fully  in- 
voiced in  any  and  all  needs  assesments. 

2.  UNRATIFIED  TREATIES  AXD  LANDS  HELD  IX  TRESPASS 

As  elsewhere  in  Indian  country,  unratified  treaties  present  a  prob- 
lem for  a  few  Oklahoma  tribes.  Along  with  this,  there  are  instances 
of  Congrpsg  ratifying  a  treaty  with  changes  made  in  provisions 
without  consultation  with  the  tribes.  Of  course,  such  behavior  by 
Congress  was  a  violation  of  international  law.  However,  the  reserva- 
tion boundaries  as  they  stood  at  statehood  are  the  boundaries  the  tribes 
want. 

There  are  many  provisions  in  the  Oklahoma  treaties  containing 
provisions  for  the  return  of  lands  when  no  longer  used  by  the  state 
and /or  federal  government,  or  when  not  in  use  for  a  specified  purpose. 
Included  are  federal  military  reservations  and  certain  Indian  agency 
lands.  Also  included,  in  the  specific  case  of  the  Ponca  Tribe,  are  school 
lands  which  were  to  be  returned  to  the  Poncas  when  no  longer  in  use 
for  schools.  One  parcel  of  former  school  land  now  houses  a  U.S.  Post 
Office  and  a  Safeway  store. 

Another  is>ue  involves  the  granting  of  rights-of-way  to  railroads, 
telephone  and  telegraph  lines,  etc..  through  Indian  country  with  no 
payments  or  considerations  to  the  tribes.78 

Therefore.  Congress  should  act  to  determine  the  claims  of  the  trihes 
to  lands,  adhering  to  the  treaties  in  their  determinations,  with  such 
lands  being  returned  to  tribal  ownership.  The  tribes  should  be  fully 
involved  in  si/ch  determinations.  Furthermore,  the  value  of  rights-of- 
way  granted  through  Indian  country  should  be  determined  and  monies, 
frith  amounts  to  be  consistent  with  present-day  value,  be  delivered  to 
the  tribes  involved. 

C.  Reform  in  Governmental  Systems  and  Relations 

In  so  many  instances  in  Oklahoma,  adverse  situations  have  resulted 
not  from  a  specific  intent  of  Congress  or  the  President,  but  rather  from 

"Vattel,  Emmerich  De.  The  Law  of  Nations,  Sixth  Edition.  T.  and  J.  W.  Johnson, 
Philadelphia,  Pa..  1S44,  p.  135. 
78  Oklahoma  City,  p.  20S. 


107 


altitudes  taken  by  officials  ranging  from  BIA  agency  personnel  to 
federal  courts.  It  is  depressing  to  think  that  there  exist  mechanisms  to 
prevent  and  resolve  many  of  the  problems  outlined  in  this  report,  yet 
the  problems  continue  to  exist  and  grow. 

1.   Ct  KKKX'I  (  LI  M  ATI.  01  INDIAN  AL).M  1  X'l.sTKATH  »X* 

As  outlined  earlier  in  this  report,  the  relations  between  the  tribes 
and  local,  state  and  federal  government  entities  are  marked  by  the 
ignorance  of  the  special  status  Indian  tribes  are  supposed  to  enjoy  on 
the  part  of  officials.  Oklahoma  lias  infringed  on  t  ribaJ  sovereignty  wit  h 
a  total  lack  of  regard  for  established  Indian  law.  and  the  federal  gov- 
ernment, through  its  various  agencies,  has  allowed  and  even  aided  the 
state  in  the  taking  of  Indian  rights  and  properties. 

Allegations  have  been  heard  from  Indian  people  accusing  officials 
of  incompetence,  conflicts  of  interest  and  corruption.  There  is  no  effort 
made  by  the  bureaucrats  to  understand  the  special  rights  of  the  people 
whose  need  is  so  great.  Therefore,  Congress  should  enact  legislation 
requiring  a  statement  of  understanding  of  federal  trust  responsibili- 
ties; explanation  and  identification  of  k&tet  that  agency's  duties  may 
affect  Indians;  and  plans  outlining  how  I Hdian  interests  icill  be  pro- 
tected in  such  situations,  all  to  be  reviewed  by  the  In/tian  tribes. 
Fu rthermore*  all  field  offices  of  the  agencies  should  be  required  to  sub- 
mit similar  statements  to  their  central  office  and  Indian  people  given 
free  access  to  them.  In  addition,  flagrant  dotations  of  legal  trust  shall 
be  grounds  for  dismissal  of  any  ciril  servant,  with  the  stut<  tnents  of 
understanding  proving  prior  knowledge  of  the  agency's  trust 
responsib  ilities. 

2.  UNDIVIDED  RESPONSIBILITY  IN  A  NEW  INDIAN  DEPARTMENT 

As  it  is  likely  that  the  Commission's  work  is  going  to  produce  a 
recommendation  calling  for  creation  of  an  independent  agency  for 
Indian  affairs,  it  should  be  noted  that  such  a  recommendation  Is  praised 
by  the  great  majority  of  the  tribal  witnesses  in  Oklahoma  hearings, 
contingent  on  Indian  control  of  such  an  agency.  They  support  the  con- 
cept for  two  major  reasons :  1)  The  BIA  has  historically  been  marked 
by  personnel  and  policy  reeking  with  incompetence,  uncaring  attitudes 
and  exercices  in  bureaucratic  self-preservation;  and  2)  when  the  BIA 
is  faced  with  a  conflict  involving  other  Interior  Department  agencies 
such  as  BuRec  and  BLM.  Indian  interests  usually  lose  out.  Therefore. 
the  Oklahoma  tribes  generally  support  an  abolition  of  the  Bureau  of 
Indian  Affairs*  contingent  on  replacement  with  a  new  Department  of 
Indian  Relations  and  Community  Construction  headed  by  an  officer 
at  the  cabinet  level,  and  with  full  Indian  input  and  control  over  all 
types  of  decisions  within  the  n-ew  department. 

a.  Joint  Control— An  "Indian  Board  of  Control"  is  necessary  for 
this  new  agency  if  it  is  to  escape  the  pits  which  Indian  administration 
has  fallen  into.  Any  such  board  shcnild  include  at  least  one  representa- 
tive from,  Oklahoma,  as  the  situation  is  unlike  that  of  the  rest  of  Indian 
country/. 

b.  Regional  Councils. — Because  of  the  special  situations  in  Okla- 
homa, the  tribes  of  Oklahoma  should  be  considered  for  a  separate 
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region.  They  should  have  control  over  all  manner*  of  activities  of  the 
new  agency  in  the  state  including  program  planning,  coordination^ 
monitoring  and  evaluation.  Furthermore,  they  should  be  aillowt  d  input 
into  budget  development,  personnel  control  and  staffing.  with  their1 
recommendations  weighing  heavily  in  all  decisions  of  the  agency  af- 
fecting Oklahoma. 

c.  Tribal  Autonomy. — It  is  necesary  for  the  tribes  of  Oklahoma  to 
escape  the  grip  which  the  bureaucracy  has  placed  on  them.  It  should 
be  a  major  objective  of  the  new  agency  to  guarantee  the  sovereign 
rights  of  the  tribes.  Such  rights  should  not  be  affected  by  either  the 
Board  of  Control  or  the  Regional  Council. 

d.  Consolidation  of  Federal  Resources, — The  consolidation  of  re- 
sources and  programs  would  receive  great  support  in  Oklahoma.  In- 
stead of  making  separate  application  to  the  hundreds  of  programs 
presently  available  to  Indian  tribes  and  facing  the  different  rules  and 
regulations  of  each  program,  the  tribes  could  avoid  n  d  tape  by  making 
a  comprehensive  needs  analysis  and  applying  to  the  single  agency  in 
expectation  of  a  coordinated  program  to  strengthen  their  social,  politi- 
cal and  economic  situations*  Bowever^  such,  consolidation  mill  in  no 
way  release  any  unit  or  agency  of  the  federal  government  from  its 
trust  responsibilities  to  Indian  tribes. 

e.  Legal  Division. — A  legal  division  in  the  agency  would  he  of  great 
assistance  for  the  tribes  of  Oklahoma.  Legal  talent  is  one  of  the  great- 
est needs  for  these  tribes.  The  division  should  act  to  r>>ot((t  Indian 
interests  against  all  attael-s.  and  monies  should  bp  made  available  tor 
litigation  costs  when  the  tribes  should  choose  to  initiate  such  actions. 

3.  TRIBAL  GOVERNMENT  RFOROAXTZATIOX  AND  REFORM  OPTTOXS 

As  outlined  earlier,  changes  in  tribal  constitutions  are  unnecessarily 
complicated  by  levels  of  bureaucracy  and  desire  of  the  bureaucracy 
to  continue  to  limit  tribal  powers.  Therefore,  an  administrative  unit 
should  be  established  irithin  the  ncv*  agency  to  review  and  assist  with 
changes  in  tribal  constitutions,  changes  necessam/  if  the  Oklahoma 
tribes  are  to  realize  self-determination  and  self-sufficiency. 

4.  RFLATIOXS  WTTTT  TTIF  COXOPFSS 

The  emergence  of  "plenary  power  over  Indians"  in  Congress  makes 
Indians  more  subject  to  Congressional  actions  than  other  groups  in 
the  countrv.  in  terms  of  direct  effects  on  their  lives.  Because  of  this, 
a  mechanism  for  direct  input  from  the  tribes  to  Congress  should  be 
established. 

5.  QTJESTTOXS  RELATING  TO  COURTS 

"Because  of  the  conrplexities  of  Indian  law  generally,  and  the  par- 
ticularly complex  bodv  of  law  relating  to  Oklahoma  Indians,  a  special 
court  for  forum  should  be  established  to  hear  Indian  claims,  particu- 
larly wafer  rights  claims.  In  addition,  the  decisions  of  the  Indian 
Cla'ms  Com/mission  should  be  reviewed  in  recognition  of  the  dissatis- 
faction of  the  tribes  with  the  judgments  awarded. 
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0.  RELATIONS  WIT] I  THE  PRESIDENT 

To  be  able  to  have  the  attention  of  the  highest  official  in  the  land 
is  necessary  if  a  concrete,  affirmative  policy  towards  [ndian  people  is 
to  become  a  reality  in  the  uatiohal  conscience.  Therefore,  the  (  a  I  >i  i  i*-t  - 
level  position  for  the  head  of  the  Indian  agency  is  a  riecessity  if  the 
kgency  is  to  receive  the  executive  backing  required  lor  implementation 
of  a  positive  policy  toward  Indian  people. 

D.  Trust  Relations  Beyond  the  Indian  Reservations 

In  one  way  of  thinking,  it  is  near  impossible  t<>  be  away  from  an 
Indian  reservation  in  Oklahoma.  In  an  opposite  vein,  every  [ndian 
in  Oklahoma  is  nonrcservat  ion.  However,  the  entire  argument  is  moot 
when  one  considers  the  body  of  law  regarding  the  fiduciary  relation- 
ship existing  between  the  United  States  and  Indian  people.  To  leave 
one's  reservation  does  not  mean  one  is  no  longer  Indian  and  that 
the  responsibility  of  the  federal  government  for  that  Indian  is  ended, 
even  though  that  was  the  objective  of  the  relocation  policy  of  the 
1950's. 

In  Oklahoma,  a  special  situation  exists  in  that  the  three  largest 
(and  perhaps  only)  urban  areas  in  the  state — Oklahoma  City,  Tulsa, 
Lawton — are  well  within  reservation  boundaries  as  they  existed  at 
the  time  of  allotment.  Many  tribal  members  still  have  trust  lands  in 
areas  considered  urban  but  still  within  reservation  boundaries.  The 
results  of  this  situation  are  many  and  have  generally  proved  negative 
for  the  tribes.  One  particular  result  is  annexing  of  tribal  lands  by 
municipalities.  Another  is  that  the  tribes'  membership  or  population 
figures  for  purposes  of  federal  programs  is  reduced  and  the  figures 
for  the  municipalities  increased,  even  though  the  Indians  might  prefer 
to  receive  governmental  services  through  the  tribe. 

It  is  clear  that  the  tribes  want  to  serve  their  people  wherever  they 
may  be.  It  is  absurd  to  deny  the  tribes  this  right  and  responsibility 
because  of  municipal  boundaries. 

In  addition,  the  tribes  want  to  deliver  services  to  their  urban  popu- 
lations away  from  the  tribal  area.  Therefore.  Congress  should  act  io 
strengthen  and  adequately  fund  tribes  to  make  them  capable  of  serv- 
ing their  members  who  are  away  from  the  reservation  in  accordance 
with  the  wishes  of  the  individual  tribes,  bat  not  at  the  expense  of 
current  facilities  available  to  urban  Indians.  Furthermore,  arrange- 
ments for  coordination  between  tribes  to  serve  urban  areas  should  be 
made,  again,  in  accordance  with  the  wishes  of  the  individual  tribes-. 

E.  Trust  Responsibilities  and  Economic  Resources 

As  elsewhere  in  Indian  country,  the  performance  of  the  federal 
government,  through  the  Department  of  the  Interior,  in  protecting 
Indian  property  risrhts  has  been  disastrous.  Economic  development  is 
practically  non-existent  among  Oklahoma  tribes.  What  meager  re- 
sources the  tribes  still  have  are  falling  victim  to  the  lease  mentality 
which  has  plagued  the  Indian  lands  since  allotment. 
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All  that  T  can  say  on  the  subject  has  been  noted  earlier  in  the  re- 
port, To  develop  these  tribes  economically  will  require  a  major  finan- 
cial commitment;  from  the  United  States.  There  must  also  be  a  major 
effort  to  regain  lost  water  and  mineral  rights  if  the  tribes  are  to  attain 
sel  f-sumcieiicy. 

Y.  Co\<  Ll'SIOX 

The  recommendations  included  herein  are  purposefully  vague  in 
order  that  they  may  be  incorporated  in  the  final  recommendations  of 
this  Task  Force  and  the  Commission  as  a  whole. 

There  has  been  a  great  failure  on  the  part  of  the  United  States 
toward  Oklahoma  tribes.  By  rights,  there  should  be  no  State  of  Okla- 
homa. But,  there  is.  And.  it  is  the  responsibility  of  the  United  States 
to  insure  that  the  existence  of  this  state  does  not  lead  to  the  death  of 
the  people  who  gave  so  much. 
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(By  Doug  Nash  and  John  Echohawk) 

This  Section  contains  brief  statements  on  the  general  status 
Of  current  treaty  law  and  problems  revolving  around  the  ap- 
plication of  trust  responsibilities.  An  analysis  of  private  trust 
law  as  a  guide  for  understanding  and  applying  trust  concepts 
in  Federal  Indian  Law  is  provided. 

I.  General  Discussion  of  Treaty  Policy 

It  was  the  policy  of  this  nation  during  the  first  century  of  its  ex- 
istence to  deal  with  Indian  tribes  through  treaties,  in  recognition  of 
the  sovereign  status  of  the  tribes.  During  this  period,  some  389  treaties 
were  consummated  with  various  Indian  tribes.  Generally,  in  addition 
to  mutual  pledges  of  peace  and  friendship,  these  treaties  typically 
contained  Indian  cessions  of  land  in  return  for  goods  and  services 
with  a  certain  land  area  reserved  for  the  Indians  for  their  continued 
use. 

The  policy  of  treatymakino-  with  the  Indian  tribes  ended  in  1871 
when  Congress  passed  the  following  act: 

No  Indian  nation  or  tribe  within  the  territory  of  the  United  States  shall  be 
acknowledged  or  recognized  as  an  independent  nation,  tribe,  or  power  with  whom 
the  United  States  may  contract  by  treaty ;  but  no  obligation  of  any  treaty  lawr 
iully  made  and  ratified  with  any  such  Indian  nation  or  tribe  prior  to  March  3, 
[1871,  shall  be  hereby  invalidated  or  impaired.  25  U.S.C.  §  71.1 

Ironically,  the  act  did  not  flow  from  any  rejection  of  Indian  sov- 
ereignty, but  rather  resulted  from  the  resentment  of  the  House  of 
Representatives  to  the  exclusive  power  of  the  Senate  to  advise  and 
consent  on  treaties  pursuant  to  Article  II  of  the  Constitution.2 

Nevertheless,  although  Indian  treatymaking  ceased  by  this  act, 
the  validity  of  the  previously  concluded  389  treaties  was  speeifically 
recognized  by  the  act  and  continued  as  the  "Supreme  Law  of  the 
Land"  under  Article  VI  of  the  Constitution. 

These  treaties  remain  operative  today,  except  to  the  extent  that  they 
have  been  modified  by  subsequent  Congressional  enactments.  The 
power  of  Congress  to  abrogate  provisions  of  Indian  treaties  unilatr 
erally  was  upheld  bv  the  United  States  Supreme  Court  in  Lone  Wolf 
v.  Hitchcock,  1ST  U.S.  533  (1003).  It  is  presumed  that  this  power 
would  be  exercised  sparingly  and  only  in  unusual  circumstances.  As 
the  Court  said  in  Lovp  Wolf: 

The  power  exists  to  abrogate  the  provisions  of  an  Tndian  troatv.  though  pre- 
sumably such  power  will  be  exercised  only  when  circumstances  arise  which  will 


1  Cohen.  TTandhaoJc  of  Federal  Indian  Law  at  V  (Explanation  of  Reference  Tables  and 
Inn^x)  (tf.N.M.  Ed.  1071). 

2T\  Walker.  The  Indian  Question  at  5  <"1974)  ;  L.  Sohmeekehfer.  The  Office  of  Indian 
Affairs,  Its  Ilistorir,  Activities,  and  Organization  at  55—58  (1927). 
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not  only  justify  the  government  in  disregarding  Hie  stipulations  of  th<-  treat]! 
but  may  demand,  in  the  interest  of  the  country  and  the  Indians  themselves 
that  it  should  do  so.  187  U.S.  at  5<>0. 

When  Indian  treaty  rights  are  abrogated,  however,  an  obligation 
arises  to  pay  just  compensation.  United  States  v.  Creek  Nation,  -±\)~> 
U.S.  103  ( L935). 

In  recognition  of  the  disadvantaged  position  which  tribes  occupied 
in  relation  to  the  United  States  during  treaty  negotiations,  several 
canons  of  construction  have  been  developed  by  the  courts  in  constraint 
Indian  treaties.  Ambiguous  expressions  in  treaties  must  be  resolved 
in  favor  of  the  Indians.  McClaaahxm  v.  State  Tax  Qommssion,  411 
U.S;  K>4  (1973).  Treaties  must  be  intepreted  as  the  Indians  them- 
selves would  have  understood  them.  Jonex  v.  Median*  I7f>  U.S.  1 
(1899).  Also.  Indian  treaties  must  be  liberally  construed  in  favor  o£l 
the  Indians.  Tulee  v.  Washington,  315  U.S.  681  (194*2). 

PROBLEMS  AND  RECOMMENDATIONS 

Although  existing  law  preserves  and  gives  full  force  and  efjed  io 
Indian  treaties,  problems  arise  with  respect  to  the  power  of  Congress 
to  unilaterally  abrogate  a  treaty. 

Courts  have  often  been  faced  with  issue  of  whether  an  Indian  treaty 
has  been  abrogated  by  a  subsequent!  act  of  Qo^gress.3  Typically,  these 
cases  involve  a  statute,  which  seems  to  conflict  with  a  treaty,  and  the 
legislative  history  of  the  act  leaves  some  doubt  as  to  whether  the  treaty 
was  to  be  abrogated.  The  results  of  the  eases  have  not  been  uniform 
in  upholding  the  treaties  as  against  ambiguous  legislative  proceed imrc.4 

In  the  interest  of  avoiding  this  judicial  guesswork,  maintain ing  th€j 
solemness  of  Indian  treaties  and  dealing  fairly  with  Indians,  it  has 
been  suggested  that  a  rule  be  adopted  requiring  Congress  to  expressly 
abrogate  a  treaty  before  a  court  can  hold  an  abrogation  has  occurred.5 
Likewise,  in  recognition  of  the  threat  to  Indian  treaty  rights,  that  -udi 
judicial  and  legislative  uncertainty  poses,  it  is  recommended  that 
Congress  pass  an  act  declaring  that  no  provision  of  any  Indian  treaty 
shall  be  deemed  to  he  abrogated  unless  such  intent  has  been  specifically 
expressed  in  an  act  of  Congress* 

Another  problem  w  hich  arises  with  respect  to  Congressional  abroga- 
tion of  Indian  treaties  is  the  view  held  by  many  Indian  people  that 
Indian  treaties  should  not  be  abrogated  unilaterally  by  Congress  with- 
out Indian  consent.6  Although  this  viewpoint  is  directly  opposed  to 
the  case  law.  it  is  a  viewpoint  which  should  be  considered,  In  recogni- 
tion of  this  high  status  accorded  by  Indians  to  their  treaty  right-,  it 
is  recommended  that  ( Jongress  give  ample  notice  and  opportunity  to  be 
heard  when  it  is  considering  any  action  which  may  result  in  the  abroga- 
tion of  any  Indian  treaty  provision.  Such  a  procedure  will  restore  some 
semblance  of  the  bi-lateral  nature  of  the  relationship  which  existed  be- 
tween the  United  States  and  the  Indian  tribes  at  the  time  the  treaties 


3  See.  for  example.  United  States  v.  White,  508  F.  2d  453  (9th  Oir.  1974)  :  Menominee 
Tribe  v.  United  States,  391  U.S.  404  (1968)  ;  Seneca  Nation  of  Indians  v.  BrucJcer,  26* 
F.  2d  27  (D.C.  Cir.  1958),  cert,  denied,  360  U.S.  909  (1959). 

4  See  Wilkinson  and  Volkman.  Judicial  Revieic  of  Indian  Treaty  Abrogation:  "As  Lonp 
As  Water  Flows,  Or  Grass  Grows  Upon  the  Earth" — How  Long  a  Time  Is  That?,  63  Calif. 
Li.  Rev.  601  (1975). 

5  Wilkinson  and  Volkman,  supra. 

6  See  generally,  hearings  of  Task  Force  No.  1  at  Ft.  Yates,  North  Dakota,  March,  1976. 
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were  made  and  which  the  tribes  continue  to  expect  as  self-governing 
bodies  in  the  American  system  today. 

II.  General  Discussion"  of  the  Indian  Truht  li;  i.a  i  ioxsiiip 

A.   THE   TRI  STEE 

Given  the  vastness  of  the  area  of  Indian  trust  law  and  its  heretofore 
generally  unorganized  state,  the  identification  of  the  basic  parties  to 
the  trust  might  seem,  at  fast  glance,  to  be  a  major  undertaking.  How- 
ever, the  contrary  is  true. 

Every  judicial  consideration  of  the  subject  refers  to  the  United 
States  as  trustee  and  properly  so.  Indian  affairs  is  an  area  reserved 
to  the  United  States  government  as  has  been  seen  in  the  treatment  of 
Indians  in  the  United  States  Constitution,  treaties  between  Indian  na- 
tions and  the  U.S..  and  in  Congressional  enactment  of  laws.  That  the 
United  States  is  in  the  position  of  trustee  is  so  well  established  as  to 
need  little  more  than  statement.  See.  e.n..  United  States  v.  Sund  I,  281 
U.S.  28  ( 1018) :  Choctaw  Nation  v.  Umtk  d  States.  119  U.S.  1  (1886) ; 
United  States  v.  Kagama,  118  U.S.  375  (1886) ;  Cherokee  Nation  v. 
Georgia.  30  U.S.  (5  Pet.)  1  (1831). 

What,  then,  is  the  "United  States"  for  purposes  of  identifying  this 
important  party  to  the  trust  relationship  I 

-Historically,  the  Secretary  of  the  Interior  has  heen  the  delegated  arm  of  the 
federal  government  to  act  as  the  guardian  of  the  Indian  ward:  to  administer 
rhe  affairs  of  the  Indians :  and  to  that  end  has  been  granted  wide  discretionary 
powers  in  the  enforcement  of  the  declared  Congressional  policy.  (Board  of  '  ■ 
mixsioixers  of  Pamiee  Co.  Okla.  v.  United  States..  130  F.  2d  248  (10th  Cir.  104.:  I  L 

Certainly,  this  is  true,  but  the  Secretary  of  the  Interior  is  not  the 
United  States.  It  may  well  be  proper  that  primary  responsibility  as 
trustee  be  delegated  to  one  person  or  agency  but.  as  is  only  too  well 
known,  the  Indian  trust  relationship  is  affected,  usually  adversely,  by 
other  branches  of  government,  and  individual  states  not  to  mention  the 
numerous  Bureaus  under  the  Department  of  the  Interior.  Other  federal 
departments  seemingly  have  adopted  the  position  that  so  long  as  the 
Interior  Department  is  vested  with  primary  authority,  they  are  with- 
out any  special  responsibilities  towards  Indians.  At  most,  action  ap- 
propriate for  a  trustee  is  taken  by  such  agencies  only  when  it  will  not 
conflict  with  their  other  duties  Most  states  assume  no  responsibility 
whatsoever  in  the  nature  of  a  trustee.  Indeed,  as  was  once  stated  by  the 
Supreme  Court,  states  are  frequently  the  worst  enemies  of  the  various 
tribes.  United  States  v.  Kagnma,  118  U.S.  ST5  (1S86). 

The  lack  of  definition  of  the  trustee  has  resulted  in  what  would  nor- 
mally be  viewed  as  breaches  of  trust  by  the  favoring  of  one  of  Interior's 
bureaus  to  the  detriment  of  Indian  position^.  This  most  commonly  in- 
volves the  Bureau^  of  Reclamation  or  Land  Management.  Such  con- 
flicts are  also  found  involving  the  U.S.  Army  Corps  of  Engineers  and 
the  Department  of  Transportation.  In  a  majority  of  instances,  when 
such  a  conflict  occurs  between  an  Indian  position  and  that  of  an  agency 
other  than  the  Bureau  of  Indian  Affairs,  the  other  agency  prevails. 

The  United  States  consists  certainly  of  the  federal  government  and 
all  branches  thereof — not  just  the  Interior  Department.  It  further 
consists  of  the  individual  states  as  well  as  the  individual  citizens  of  this 
country. 
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While  the  authority  to  administer  Indian  affairs  generally  might  be 
delegated  to  one  agency  and  the  authority  to  regulate  Indian  affairs 
can  be  reserved  to  Congress,  certainly  other  departments  of  the  federal 
government,  stale  governments  and  individuals  cannot  be  absolved 
of  any  further  responsibility.  As  part  of  the  United  States,  the  obliga- 
tions of  the  trustee's  position  touches  each  of  their  governmental 
branches  and  individuals. 

The  trustee  should  be  so  defined. 

B.  THE  BENEFICIARY 

It  is  obvious,  after  a  review  of  treaties,  cases  and  laws,  that  Indians 
are  the  beneficiary  of  this  fiduciary  relationship. 

The  most  common  reference  is  simply  to  "Indians".  Within  this  word 
lie  several  different  potential  beneficiaries,  each  of  which  must  be 
identified  with  same  precision.  It  should  be  noted  that  while  there  may 
be  several  different  types  of  beneficiaries,  their  rights  and  the  duties 
of  the  trustee  may  vary  depending  upon  the  beneficiaries'  relation  to 
the  trustee  or  the  trustee's  obligations. 

"Indians"  clearly  includes  Indian  tribes  and  such  reference  is  regu- 
larly found  in  treaties  and  cases.  It  has  become  commonplace,  in  at- 
tempts to  develop  a  generally  all-inclusive  phrase,  to  refer  to  tribes, 
bands,  groups  or  colonies  of  Indians.  Subject  to  qualifications  set  out 
below,  it  shall  here  be  deemed  sufficient  to  define  the  word  tribes  as  an 
all-inclusive  reference. 

Who,  then,  qualifies  as  a  tribal  beneficiary?  The  analysis  must  begin 
with  recognition  of  the  fact  that  Indian  tribes  are  sovereign  political 
entities  possessed  of  all  inherent  sovereign  rights  and  powers  except  as 
such  have  either  been  surrendered  by  the  tribe  or  clearly  and  expressly 
limited  by  the  act  of  Congress.  Few,  if  any,  tribes  have  ever  volun- 
tarily surrendered  rights  that  were  the  essence  of  continued  existence. 
However,  as  Congress  has  so  unfortunately  demonstrated  several 
times,  it  is  within  the  plenary  power  of  Congress  to  terminate  its 
relationship  with  an  Indian  tribe.  Without  more  than  a  query  as  to 
the  appropriateness  or  legality  of  a  trustee  terminating  its  beneficiary, 
it  must  be  said  that  termination  of  a  tribal  beneficiary  does  extinguish 
the  trust  relationship. 

All  tribes  that  have  not  been  terminated  or  that  have  had  tribal 
status  restored  afer  having  been  terminated  are  beneficiaries  under  the 
trust  relationship. 

At  the  present  time,  there  is  a  distinction  made  within  the  federal 
administration  of  Indian  affairs  between  "recognized''  and  "unrecog- 
nized" Indian  tribes.  It  appears  that  beyond  terminated  tribes,  this 
is  an  artificial  administrative  distinction  of  little  value  as  currently 
applied.  Federal  "recognition"  of  a  group  of  people  as  an  Indian  tribe 
under  the  criteria  set  forth  above  should  hinge  on  the  historical,  politi- 
cal, cultural,  and  linquistic  unity  of  that  group  as  an  identifiable  tribe 
of  Indians.  The  status  of  the  Stillaguamish  Tribe  provides  an  excel- 
lent example  of  where  such  recognition  should  be  forthcoming. 

The  term  Indian  also  refers  to  an  individual.  The  trust  relationship 
between  the  Federal  government  and  individuals,  although  less  defined 
than  that  with  tribes,  has  nonetheless  been  evident  over  the  years.  It 
was  discussed  in  United  States  v.  Camp,  169  F.Supp.  568  (E.D.Wa. 
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1959)  which  was  an  action  to  enjoin  the  defendant  Prom  grazing  cattle 
on  restricted  Indian  land  wit  liout  permission.  The  court  said  at  f>72  : 

The  Secretary  is  charged  not  only  with  the  duty  to  protect  the  rights  and 
interest  of  the  tribe,  but  also  the  rights  of  the  individual  members  thereof.  And 
the  duty  to  protect  these  rights  is  the  same  whether  the  attemped  infringement 
is  by  non-members  or  members  of  the  tribe.  It  is  clearly  within  the  general  scope 
<.i  the  Secretary's  power  and  duty  to  protect  the  financial  interest  of  the 
individual  allottees,  whose  land  he  holds  In  trust,  by  demanding  that  those 
persons,  be  they  members  or  non-members  of  the  tribe,  who  use  the  allotted  lands 
pay  for  the  privilege. 

It  is  thus  clear  that  members  of  tribal  beneficiaries  are  themselvc- 
beneficiaries  of  the  trust,  Their  rights,  like  that  of  tribal  beneficiaries, 
are  determined  largely  by  their  relationship  to  elements  of  the  trust 
and  trustee. 

In  the  past,  there  have  been  distinctions,  based  on  blood  quantum, 
between  the  requirements  necessary  for  tribal  membership  and  for 
federal  services.  Tribes  have  a  right  to  establish  their  own  criteria 
for  membership.  For  the  most  part,  a  quarter  tribal  blood  is  the  mini- 
mum although  some  tribes  have  established  much  lower  standards.  The 
uniform  requirement  for  federal  services  has  traditionally  been  quarter 
blood  or  more,  although  exceptions  are  made  for  dependents  of  persons 
eligible  for  federal  services  who  do  not  meet  minimum  blood  quantums. 
Some  consideration  should  be  given  to  a  determination  of  whether 
current  standards  are  appropriate  or  whether  uniformity  of  standards 
would  serve  any  useful  purpose. 

C.  THE  TRUST  RES 

The  trust  res  or  property  is  the  property  interest  which  the  trustee 
holds,  subject  to  the  rights  of  another.  Trust  property  usually  consists 
of  tangible,  identifiable  property  or  goods.  While  this  is  largely  true 
in  the  Federal-Indian  trust,  there  are  some  exceptions  that  perhaps 
pertain  more  to  the  trustee's  duties  and  less  to  the  trust  res,  although 
any  trust  can  include  equitable,  contingent,  or  intangible  interests,  and 
treaty  reserved  rights  might  well  be  viewed  as  part  of  the  Indian 
trust. 

Past  experience  has  demonstrated  that  Indian  trust  property  is 
thought  of  in  two  basic  terms — real  property  and  the  income  derived 
from  that  property.  Typically,  in  speaking  of  Indian  trust  lands,  the 
United  States  holds  legal  title  while  the  person  or  entity  for  whom  it 
is  held  has  beneficial  title  or  the  right  to  use  the  land  without  an 
absolute  right  to  sell  it. 

Indian  reservations  were  originally  set  aside  for  the  exclusive  use 
of  the  tribes  situated  thereon.  In  some  instances,  these  lands  have 
remained  intact  while  in  others  they  have  been  allotted  or  partially 
opened  to  settlement  by  non-Indians.  The  identification  of  real  prop- 
erty as  trust  property  has  the  same  effect  whether  the  holder  of  bene- 
ficial title  be  a  tribe  or  an  individual. 

Included  within  the  sphere  of  trust  land  is  the  land  and  all  natural 
resources  on  it.  Thus,  timber,  wTater,  minerals,  crops,  fish,  wildlife  and 
the  like  are  all  part  and  parcel  of  the  trust  res  and  subject  to  appro- 
priate protection  and  standards  of  conduct  on  the  part  of  the  trustee. 

It  is  a  well  settled  concept  of  trust  law  that  the  trust  assets  may 
change  in  form  or  may  increase  in  size.  The  same  is  true  here.  Any 
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income  produced  by  the  i\u>t  property  is  trust  income.  While  in- 
dividual and  tribal  needs  vary,  there  has  been  no  concerted  effort  over 
the  years  to  expend  trust  monies  on  expanding  trust  properties.  It  is 
basic  rule  under  current  administrative  practices  that  land  that  is  not 
trust  property  can  only  become  such  by  being  located  within  a  reserva- 
tion and  by  having  been  purchased  with  trust  funds.  Consequently, 
the  purchase  of  a  pickup  with  the  proceeds  from  the  sale  of  a  crop 
from  trust  land  does  not  a  trust  pickup  make.  Perhaps,  it  should.  At 
a  minimum,  the  past  ravages  occasioned  upon  some  tribes  and  reserva- 
tions by  acts  of  Congress  requiring  allotments,  settlement  by  non- 
Indians,  forced  sale  of  lands  to  non-Indians  and  diminishment  of 
reservation  size,  all  of  which  were  undoubtedly  breaches  of  trust, 
should  require  an  intense  program  for  the  encouragement  of  the  use  of 
trust  monies  for  the  purchase  of  additional  trust  lands  that  are  com- 
patible with  development  plans  of  the  tribe.  Having  undertaken  to 
protect  certain  rights  reserved  by  tribes  by  treaty,  the  trustee  should 
be  obliged  to  treat  such  rights  as  hunting  and  fishing  as  part  of  the 
trust  res.  The  sanctity  of  these  rights  were  guaranteed  in  exchange  for 
the  cession  of  other  rights  and  property  and  are  entitled  to  vigorous 
protection  by  the  trustee. 

Basically,  the  trust  property  consists  of  all  real  property  held  in 
trust  for  tribes  or  individuals,  the  natural  resources  thereon,  crops 
planted,  income  generated  and  lands  purchased  with  such  income  as 
well  as  treaty  protected  rights. 

D.  THE  TRUSTEE'S  1)1  "TIES  ANT)  STANDARDS  OF  COXDUCT 

At  one  time,  the  concept  of  the  Federal -Indian  trust  was  that  protec- 
tion would  be  given  to  the  Indians  until  they  were  competent  and  able 
to  handle  their  own  atTairs  amidst  the  mainstream  of  the  population. 
Much  like  the  direct  approach  of  termination,  the  day  was  foreseen 
when  the  trustee  could  totally  wash  his  hands  of  the  beneficiary.  That 
view  has  been  discredited  and  consequently  abandoned.  The  govern- 
ment's obligations  to  provide  protection  and  services  are  based  on  its 
earlier  dealings  with,  and  treatment  of.  Indians. 

Indian  tribes,  as  recognized  political  bodies  with  most  elements  of 
a  sovereign,  have  a  right  to  exist  forever  if  they  so  desire.  From  the 
dependent  position  they  were  placed  in  by  the  United  States  by  the 
unilateral  limitation  of  their  external  sovereign  powers,  there  arose 
the  obligation  to  provide  the  protection  needed  to  fill  the  gaps  created 
by  the  state  of  dependency.  The  obligations  of  the  government  in  this 
regard  are  changing  and  ever-evolving  as  the  goals,  needs,  and  objec- 
tives of  the  various  tribes  are  developed,  pursued,  and  obtained.  The 
obligations  cannot  be  said  to  be  identical  from  one  reservation  to 
another  with  any  degree  of  accuracy.  A  tribal  government,  like  any 
other,  is  in  a  regular  pattern  of  developing  programs  to  meet  the  needs 
of  their  population  for  the  protection  and  preservation  of  their  rights 
and  powers  and  for  the  wise  and  economic  use  of  available  resources. 

Initially,  it  may  be  said  that  the  trustee's  duties  and  standards  of 
conduct  as  set  forth  in  general  trust  principles  are,  or  should  be,  re- 
quired of  the  trustee.  That  is.  basically  the  trustee  must  act  to  preserve 
and  protect  the  trust  res.  He  must  act  with  absolute  loyalty  to  the 
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fcgneficiary  and  must  utilize  those  abilities  of  which  he  is  possessed  in 
managing  the  trust.  A  careful  examination  of  those  duties  set  forth 
under  genera]  prinei pies  of  trust  law  reveal  that  a  majority  of  them 
could  readily  he  applied  to  the  federal  Indian  trust.  It  is  suggested 
that  a  detailed  review  of  relevant  trust  principles  he  undeit aken, 
appropriate  eases  on  genera]  trust  law  he  reviewed,  and  a  clear  delinea- 
tion made  of  those  principles  that  will  govern  the  federal  t  rustee  in  the 
fulfillment  of  its  duties  in  a  moral  and  legal  manner. 

In  specifically  defining  (trust  duties,  it  is  imperative  that  the  poten- 
tial conflict  between  full  trustee  protection  and  management  and  self- 
determination  be  recognized.  It  can  be  resolved  by  the  provision  for 
action  by  the  trustee  with  the  advice  and  consent  of  the  tribal  bene- 
ficiary provided  adequate  safeguards  are  available  to  protect  against 
the  use  of  any  coercion  to  obtain  advice  and  consent. 

The  application  of  general  t  rust  principles  is  not  totally  adequate  in 
this  instance.  Even  though  such  application  would  probably  prevent 
or  provide  a  remedy  for  future  breaches  of  trust  of  the  type  that  have 
occurred  in  the  past,  then4  are  Federal  duties  arising  from  the  de- 
pendency of  Indians  that  include  at  least  the  Federal  duties  to  tribal 
government  and  duties  to  provide  certain  services. 

As  was  seen  earlier  in  the  review  of  treaties  and  case  law,  the  United 
States  strived  from  a  very  early  point  in  time  to  make  the  Indians 
dependent  upon  the  Federal  government.  Tins  dependency  took  many 
forms  and  for  some  it  was  even  a  dependence  for  daily  food  rations. 
Times  and  needs  change.  There  are  yet  elements  of  dependency  that, 
having  been  created  and  fostered  by  the  United  States,  must  be  pro- 
vided for  by  the  United  States. 

For  example,  beyond  the  general  responsibility  to  preserve  and  pro- 
tect the  land  and  resources  held  in  trust  for  Indians,  there  is  a  duty  on 
t  he  part  of  the  trustee  to  develop  and  enhance  these  properties  as  well 
as  to  provide  technical  assistance  as  needed.  It  serves  little  purpose  to 
retain  land  in  trust  if  it  lies  idle  or  does  not  meet  its  potential  produc- 
tivity. Dependency  requires  that  the  trustee  assist  the  beneficiary  in 
making  the  best  and  most  efficient  use  of  his  trust  property.  This 
assistance  can  be  in  the  form  of  providing  expertise  on  management, 
Roils,  crops  and  the  like  in  the  case  of  farmland.  For  properties  that 
have  commercial  value  relevant  types  of  business,  economic,  engi- 
neering, and  management  expertise  should  be  provided  as  well  as  that 
involved  in  the  construction  and  developmeitt  areas  if  needed.  Im- 
plicit is  such  a  duty  is  the  supply  of  an  efficient  quality  and  quantity 
of  expertise. 

A  prime  example  of  a  failure  in  this  regard  is  the  need  of  the 
Yakima  Tribe  for  assistance  in  the  management  and  harvest  of  timber 
resources  on  their  reservation. 

A  further  requirement  should  be  that  the  expertise  come  from  a 
source  trusted  by  the  beneficiary  or  recommended  by  him.  A  blatant 
failure  in  this  regard  is  seen  in  the  Puget  Sound  area  where  the  state 
of  Washington  had  for  years  regularly  infringed  on  treaty  Indian 
fishing  rights.  After  United  States  v.  Washington.1  which  established 
the  nature  and  extent  of  such  rights,  money  was  appropriated  for  the 

lU.S.  v.  Washington,  384  F.  Supp.  312  (U.S.D.C.  W.D.  Washington,  1974),  aff'd  496 
TT.  2d  630  (9th  Cir.  1974). 
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implementation  of  the  decision.  The  appropriated  funds  went  to  the 
United  States  Fish  and  Wildlife  service,  who,  rather  than  channeling 
that  money  to  one  of  its  departments  thai  was  known  and  trusted  by 
the  part}-  tribes,  gave  the  vast  majority  of  it  to  the  tribes"  nemesis,  the 
State  of  Washington.  The  tribes  gained  little  by  this  and  indeed  con- 
tinue to  face  fierce  opposition  to  their  adjudicated  treaty  fishing  Eight! 
by  the  State  of  Washington. 

One  rapidly  developing  area  is  t lint  of  energy  resources  on  reserva- 
tions. Undoubtedly,  considerable  technical  assistance  will  be  required 
either  in  the  development  or  protection  of  those  resources. 

If  this  duty,  above  and  beyond  that  of  protecting  and  preserving  the 
trust  res,  can  be  summarized;  it  might  be  said  that  based  on  the 
dependence  of  Indians  upon  the  United  States,  there  exists  a  duty  to 
assist  Indians  in  realizing  the  full  potential  of  their  property  and 
reserved  rights  through  the  provision  of  competent  expert  technical 
advice  in  sufficient  quantity  and  quality  to  do  the  best  possible  job. 

A  similar  obligation  exists  with  regard  to  tribal  governments  whose 
unique  status  as  a  governmental  entity  has  long  been  recognized. 
Having  at  one  time  or  another  been  destroyed,  changed  in  form  and 
ultimately  sanctioned  and  supported  by  the  United  State-,  tribal  gov- 
ernments have  survived  in  the  face  of  tremendous  obstacles.  No  one 
element  of  Indian  existence,  save  Indian  people  themselves,  is  so 
critical  to  the  future.  Tribal  government  is  responsible  to  tribal  mem- 
bership, and  it  is  through  tribal  governments  that  the  trustee  should 
fulfill  his  tribal  trust  obligations. 

The  trustee's  obligations  to  tribal  government  track  lines  similar 
to  those  earlier  expressed.  It  should  be  protected  in  the  exercise  of  irs 
lights  and  powers  from  challenges  of  the  type  usually  made  by  state 
governments;  those  powers  should  be  enhanced  wherever  possible,  and 
it  should  be  strengthened  by  whatever  means  are  available  to  allow  it 
to  meet  its  obligations  of  sound  government.  These  obligations  can 
entail  legislation,  financial  support,  legal  support  and  technical 
assistance. 

Having  deprived  tribal  government  of  its  totally  sovereign  status, 
there  now  exists  the  obligation  to  develop  and  maintain  tribal  gov- 
ernments at  as  high  level  of  sovereignty  as  is  possible  under  the 
circumstances. 

Like  the  property  promised  to  tribes  by  treaty,  there  was  a  promise 
to  provide  services  as  well.  The  origins  of  this  promise  might  be 
viewed  as  purely  treaty :  part  of  the  development  of  competency  or  a 
purely  "humane''  gesture  on  the  part  of  the  United  States.  The  guar- 
antee, for  whatever  reason,  was  made  and  is  most  commonly  thought 
of  as  providing  for  educational  and  medical  benefits  although  other 
services  are  included  such  as  the  provision  of  housing,  welfare,  loans 
of  money  and  the  like. 

The  obligations  of  the  Federal  government  to  provide  their  services 
should  be  viewed  as  part  of  its  trust  responsibility.  The  standard 
should  be  the  same — the  provision  of  enumerated  services  in  sufficient 
quanhty  and  quality  to  meet  the  needs  of  the  beneficiary  of  the  trust. 
m  This  view  may  be  considered  as  including  within  the  trust  res  those 
intangible  but  crucial  elements  of  Indian  existence  as  a  guarantee  or  a 
reserved  right.  It  should  be  remembered  that  reserved  rights  are  not 
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;  limited  to  those  specifically  enumerated  in  treaties.  The  treaties  were 
not  a  grant  of  rights  to  the  Indians  hut  a  grant  from  them  and  a 
reservation  of  all  things  not  granted  away,  United  States  v.  Wiridns.2 
Indeed,  tribal  government  is  based  on  reserved  rights  that  have  never 
b^en  granted  away. 

III.  Discussions  of  Problems  and  Policy  Proposals 

A.   THE    LACK   OF   GENERALLY   ACCEPTED   STANDARDS   BY   WHICH  DUTIES 
AND  RESPONSIBILITIES  OF  THE  TRUSTEE   CAN  BE  GOVERNED 

| 

As  was  seen  in  the  review  of  cases  involving  the  Federal-Indian 
trust  relationship,  there  are  no  generally  accepted  standards  of  con- 
duct applicable  to  the  federal  trustee.  Several  cases  have  spoken  in 
I  terms  of  the  trustee  being  governed  by  the  "highest  fiduciary  stand- 
aids''  which  was  construed  to  mean  strict  application  of  general  trust 
law  principles.  A  few  cases  have  actually  applied  those  principles  with 
good  results.  Those  cases  involved  an  accounting  and,  in  Pyramid 
Lake,  a  review  of  the  trustee's  actions  under  its  duty  of  loyalty.  Where 
general  trust  law  principles  have  been  applied  a  desirable  result  was 
produced. 

However,  very  few  cases  have  followed  this  approach  for  two  pos- 
sible reasons — either  the  Federal-Indian  trust  does  not  regularly 
i  ]end  itself  to  analysis  under  general  principles  or  the  application  of 
those  principles  is  not  a  generally  accepted  doctrine  throughout  the 
legal  system.  Indeed,  the  lack  of  defined  trust  rules  to  the  Indian  trust 
is  evidenced  by  the  actions  of  agencies  of  the  federal  government  in 
dealing  with  Indian  matters.  Where  even  the  most  basic  principles 
i  applicable,  fewer  actions  contrary  to  Indian  interests  would  have 
occurred  in  the  past. 

A  perusal  of  general  trust  principles  immediately  reveals  a  number 
I  of  irrelevant  doctrines.  The  review  of  those  principles  set  out  earlier 
in  this  report  provides  an  overview  of  those  of  potential  applicability 
and  anyone  basically  familiar  with  the  Indian  situation  can  visualize 
their  application  to  past  problems. 

The  threshold  question  of  whether  a  Federal-Indian  trust  exists 
has  been  answered  affirmatively.  The  next  question  is  whether  basic 
trust  principles  apply. 

If  a  trust  exists,  there  are  no  other  guidelines  by  which  the  trust  can 
.  be  managed  unless  a  totally  new  body  of  law  is  developed.  A  review 
!  of  Federal-Indian  relations  reveals  that  a  trust  was  intended  and 
created  by  the  actions  of  the  United  States.  At  this  point,  it  would  be 
unwise  to  attempt  to  redefine  duties  and  responsibilities  thereunder. 
(  The  Indian  people  frequently,  although  not  always  successfully,  look 
to  the  trust  relationship  as  a  primary  source  of  protection  for  their 
tribal  and  individual  rights. 

If  the  trust  exists,  it  must  exist  subject  to  certain  guidelines.  Those 
already  in  existence  provide  the  logical  starting  place. 

The  lack  of  generally  accepted  trust  principles  applicable  to  the 
Federal-Indian  trust  can  be  remedied  by  the  development  of  a  body 
of  law  comprised  of  those  general  principles  of  real  or  potential  ap- 


2  U.S.  v.  Winanss  198,  U.S.  371  (1905). 
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plication,  coupled  with  now  provision?  drafted  with  this  specific  and 
unique  trust  in  mind.  Involved  would  be  a  detailed  review  of  general 
trust  law  and  related  cases  and  a  determination  of  remaining  gapE  in 
coverage. 

Those  areas  requiring  special  attention  would  undoubtedly  include! 
among  others,  those  special  obligations  of  the  federal  government 
owed  to  Indians  based  on  the  federally-fostered  Indian  dependency 
upon  the  United  States.  The  duties  and  responsibilities  for  and  to- 
wards tribal  government,  health,  education  and  welfare  should  be  part 
and  parcel  of  the  trust. 

Alternatively,  it  is  readily  apparent  that  legislation  adopting  gen- 
eral trust  principles  as  the  law  governing  the  Indian  trust  would  be  a 
considerable  improvement  over  the  present  situation.  An  enforceable 
standard  of  loyalty  owed  by  the  trustee  would  have  touched  numerous 
problems  in  the  past  for  example.  This  approach  would  be  far  less 
satisfactory  than  the  comprehensive  approach.  Conflicts  in  trust  law 
between  jurisdictions  would  be  encountered,  portions  of  the  trust 
would  remain  unaffected,  and  a  flood  of  litigation  would  undoubtedly 
result  in  a  search  to  determine  the  nature  and  scope  of  the  trust  as 
well  as  basic  definitions.  A  carefully  researched  and  drafted  Indian 
trust  bill  could  clarify  the  subject  and  eliminate  endless  years  of  liti- 
gation that  is  costly  in  terms  of  time  and  money. 

The  comprehensive  approach  would  also  end,  once  and  for  all.  the 
debate  over  whether  general  principles  of  trust  law  are  applicable. 
Governing  standards  would  be  clearly  established  and  jurisdiction 
for  enforcement  and  review  clearly  confined  in  an  appropriate  court. 

B.  LACK  OF  REMKDY  FOR  BREACH  OF  TRUST 

A  problem  of  major  proportions  in  the  past,  and  one  related  to  the 
problem  just  discussed  above,  has  been  the  lack  of  a  remedy  for  a 
breach  committed  by  the  federal  trustee.  It  is  not  difficult  to  recog- 
nize that  even  under  basic  trust  standards,  breaches  of  trust  by  the 
federal  government  occur  on  a  regular  basis.  For  want  of  a  suitable 
remedy,  or  even  an  available  remedy,  many  breaches  pass  with  little 
more  than  Indian  complaints  about  breach  of  trust.  This  system  of 
built-in  invulnerability  of  the  trustees  tends  to  foster  further  breaches 
when  convenient  to  federal  purposes  other  than  Indian  affairs. 

The  lack  of  suitable  remedies  for  some  breaches  of  trust  was  recog- 
nized by  the  establishment  of  the  Indian  Claims  Commission.  -25 
F.S.C.  Sections  70-70w.  The  Commission's  jurisdiction,  as  set  forth 
by  statute  in  25  U.S.C.  Section  70a.  clearly  encompasses  claims  for 
acts  normally  considered  as  being  within  the  realm  of  actionable 
breaches  of  trust. 

The  Commission  shall  hear  and  determine  the  following  claims  against  the 
United  States  on  behalf  of  any  Indian  tribe,  band,  or  other  identifiable  group 
of  American  Indians  residing  within  the  territorial  limits  of  the  United  States 
or  Alaska:  (1)  claims  in  law  of  equity  arising  under  the  Constitution,  laws, 
treaties  of  the  United  States,  and  Executive  orders  of  the  President:  (2)  all 
other  claims  in  law  of  equity,  including  those  sounding  in  tort,  with  respect 
to  which  the  claimant  would  have  been  entitled  to  sue  in  a  court  of  the  United 
States  if  the  United  States  was  subject  to  suit:  (3)  claims  which  would  result 
if  the  treaties,  contacts,  and  agreements  between  the  claimant  and  the  United 
States  were  revised  on  the  ground  of  fraud,  duress,  unconscionable  considera- 
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tion,  mutual  or  unilateral  mistake,  whether  of  law  or  fact,  or  any  other  ground 
Cognizable  by  a  court  of  equity;  (4)  claims  arising  from  the  taking  by  the  United 
States,  whether  as  the  result  of  a  treaty  of  cession  or  otherw  ise,  of  lands  owned 
or  occupied  by  the  claimant  without  the  payment  for  such  lands  of  compeosa- 
tion  agreed  to  by  the  claimant:  and  (6)  claims  based  upon  fair  and  honorable 
dealings  that  are  not  recognized  by  any  existing  rule  of  law  or  equity.  No  claim 
accruing  after  August  13,  1946,  shall  be  considered  by  the  Commission. 

All  claims  under  this  chapter  may  be  heard  and  determined  hy  the  Congress- 
man notwithstanding  any  statute  of  limitations  Or  ladies,  but  all  other  defenses 
shall  he  available  to  the  United  Siate^. 

In  determining  the  quantum  of  relief  the  Commission  shall  make  appropriate 
deductions  for  all  payments  made  by  the  United  States  on  the  claim,  and  for 
all  other  offsets,  counterclaims,  and  demands  that  would  be  allowable  in  a  suit 
brought  in  the  Court  of  Claims  under  section  250  of  Title  28;  the  Commission 
may  also  impure  into  and  consider  all  money  or  property  given  to  or  funds  ex- 
pended gratuitously  for  the  benefit  of  the  claimant  and  if  it  finds  that  the 
nature  of  the  claim  and  the  entire  course  of  dealings  and  accounts  between 
the  United  States  and  the  claimant  in  good  conscience  warrants  such  action, 
may  set  off  all  or  part  of  such  expenditures  against  any  award  made  to  the 
claimant,  except  that  it  is  declared  to  be  the  policy  of  Congress  that  monies 
spent  for  the  removal  of  the  claimant  from  one  place  to  another  at  the  request 
of  the  United  States  or  for  agency  or  other  administrative,  educational,  health 
or  highway  purposes,  or  for  expenditures  made  prior  to  the  date  of  the  law, 
treaty  of  Executive  Order  under  which  the  claim  arose,  or  for  expenditures  made 
pursuant  to  sections  461,  462,  463.  464,  465,  466-^70,  471-473.  474.  475.  476-478 
and  479  of  this  title,  save  expenditures  made  under  section  465  of  this  title,  or 
for  expenditures  under  any  emergency  appropriation  or  allotment  made  subse- 
quent to  March  4,  1933,  and  generally  applicable  throughout  the  United  States 
for  relief  in  stricken  agricultural  areas,  relief  from  distress  caused  by  un- 
employment and  conditions  resulting  therefrom,  the  prosecution  of  public  work 
and  public  projects  for  the  relief  of  unemployment  or  to  increase  employment, 
and  for  work  relief  (including  the  Civil  Works  Program)  shall  not  be  a  proper 
offset  against  any  award. 

There  are  two  basic  defects  in  the  situation  of  the  Indian  Claims 
Commission  in  terms  of  presenting  any  remedy  for  breaches  of  trust 
occurring  now  and  in  recent  times. 

The  Commission's  jurisdiction  is  only  after  claims  arising  before 
August  13,  1946.  Certainly  a  good  many  actionable  claims  arose  before 
that  date,  but  to  expect  no  further  causes  of  action  to  arise  thereafter 
is  totally  unrealistic.  For  any  Indian  claims  arising  after  that  date, 
one  is  referred  to  28  U.S.C.  Section  1505  which  provides  for  Indian 
claims  under  the  jurisdiction  of  the  United  States  Court  of  Claims. 
However,  that  statute  provides  only  that : 

The  Court  of  Claims  shall  have  jurisdiction  of  any  claim  against  the  United 
States  accruing  after  August  13,  1946,  in  favor  of  any  tribe,  band,  or  other 
identifiable  group  of  American  Indians  residing  within  the  territorial  limits 
of  the  United  States  or  Alaska  whenever  such  claim  is  one  arising  under  the 
Constitution,  laws  or  treaties  of  the  United  States,  or  Executive  orders  of  the 
President,  or  is  one  which  otherwise  would  be  cognizable  in  the  Court  of 
Claims  if  the  claimant  were  not  an  Indian  tribe,  band  or  group. 

Compared  to  actionable  claims  under  the  Indian  Claims  Commis- 
sion statute,  there  appears  to  be  no  remedy  for  misconduct  of  the 
trustee  based  on  the  requirements  for  fair  and  honorable  dealings  by 
the  trustee  with  the  beneficiary,  the  trustee's  duty  of  loyalty,  or  any 
other  trust  duties  based  on  equitable  actions. 

The  second  major  problem  with  both  the  Indian  Claims  commission 
and  the  Court  of  Claims  is  that  the  remedy  provided  for  is  that  of 
monetary  damages.  The  spectrum  of  remedies  normally  available  for 
breach  of  trust  are  diverse  in  recognition  of  the  fact  that  money 
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damages  are  not  adequate  in  a  great  number  of  bread]  of  bust  cases 
and  this  is  especially  true  given  the  unique  character  of  the  Indian 
trust  and  the  subject  of  the  trust. 

For  example,  normally  available  judicial  remedies  under  trust  law 
include  power  to  order  or  forbid  the  sale  of  trust  property;  power  to 
forbid,  direct  or  control  the  terms  of  leases  given  bv  trustees;  power 
to  order  an  accounting  alteration  of  administrative  provisions  of 
trust;  to  provide  advice  as  to  meaning  of  trust  instrument  or  as  to 
questions  of  law  affecting  the  trust  administration:  enjoining  or 
setting  aside  wrongful  acts;  granting  specific  performance;  and 
granting  of  damages  and  attorneys'  foes. 

These  remedies  are  needed  by  the  Indian  beneficiary  if  the  Federal  - 
Indian  trust  is  to  be  a  meaningful  concept.  (See  Chambers,  "Judicial 
Enforcement  of  the  Federal  Trust  Responsibility  to  Indians'*.) 

There  is  a  need  for  legislation  conferring  jurisdiction  similar  to 
that  contained  in  the  first  paragraph  of  2.">  U.S.C.  Section  70a  to  an 
appropriate  court  and  including  therein  remedies  necessary  and 
proper  to  the  administration  of  the  unique  Federal-Indian  trust.  Due 
consideration  should  be  given  to  the  fart  that  the  beneficiary  seeking 
a  remedy  would  frequently  be  an  individual  or  small  tribe  with 
limited  resources  who  would  face  the  United  States  as  an  opponent. 

Which  court  would  have  this  responsibility?  Under  the  present 
judicial  structure,  three  possibilities  are  present — United  States 
District  Courts,  the  United  States  Court  of  Claims,  or  the  Indian 
Claims  Commission.  If  a  selection  were  to  be  made  from  these  bodies, 
several  considerations  must  be  made.  1)  There  is  an  obvious  need  for 
a  fair  and  impartial  court:  2)  enforcement  of  the  Federal-Indian 
trust  might  involve  a  special  and  unique  body  of  law:  3)  appropriate 
routes  of  appeals  must  be  provided  for:  4)  resolution  of  trust  prob- 
lems are  frequently  pressing  in  terms  of  time  and  imminence  of  ir- 
reparable damage  to  the  beneficiary  thus  requiring  a  relatively  rapid 
method  of  determination:  5)  the  present  work  load  of  those  courts 
and  the  potential  number  of  actions  that  might  be  filed  in  pursuit  of 
a  remedv  for  breach  of  trust :  and  6)  the  locations  and  accessibility  of 
the  court. 

An  alternative  approach  would  be  the  creation  of  a  new  court  whose 
specific  function  would  be  to  hear  these  cases  only.  In  approaching 
this  alternative,  the  Indian  Claims  Commission  should  be  used  as  an 
indicator  of  what  will  and  will  not  cause  a  specialized  court  to  func- 
tion  effectively  and  efficiently.  A  review  of  this  need  would  indicate 
that  the  United  States  District  Court  would  be  the  most  feasible 
recipient  of  jurisdiction  for  the  control  and  enforcement  of  the  Fed- 
eral-Indian trust. 

C.  THE  CONFLICT  OF  INTEREST 

The  conflict  of  interest  within  the  Federal  government  in  the  ad- 
ministration of  Indian  affairs  is  one  of  the  most  well-documented, 
most  frequently  occurring  and  often  the  most  disastrous  to  the  Indian 
beneficiary.  It  occurs  in  two  basic  forms:  each  of  which  demand  sepa- 
rate treatment  and  remedies. 
1.  Administrative  Conflict  of  Interest 

A  variety  of  examples  of  the  administrative  conflict  of  interest  in 
the  conduct  of  Indian  affairs  is  found  in  Chambers,  Conflicts  of  In- 


185 


forest  in  the  Administration  of  the  Federal  Trust  Responsibility,  A 
Report  to  the  Committee  on  Claims  Adjudications  of  the  Administra- 
tive Conference  of  the  United  States.  (1972)  and  Chambers,  "Dis- 
charge, of  the  Federal  Trust  Responsibility  to  Enforce  Legal  Claims 
of  Indian  Tribes:  Case  Studies  of  Bureaucratic  Conflict  of  Interest/' 
(Unpublished  paper) 

The  administrative  conflict  occurs  when  a  position  advocated  by 
the  Bureau  of  Indian  Affairs,  a  bureau  within  the  Interior  Depart- 
ment, is  at  odds  with  a  position  taken  by  another  bureau  with  the 
Department  or  another  department.  Traditionally,  it  has  been  the 
approach  of  these  departments  to  resolve  these  conflicts  in-house  in 
order  to  have  one  department  or  federal  policy.  Within  the  Interior 
Department,  the  BIA  is  not  a  strong  force  since  other  bureaus  are 
involved  in  the  management  of  natural  resources  within  the  United 
States  which  is  the  primary  function  of  that  Department.  Similarly, 
it  is  rare  when  the  Bureau  of  Indian  Affairs  can  persuade  the  Interior 
Department  to  take  a  position  in  conflict  with  another  department. 
Consequently,  in  the  majority  of  administrative  conflicts  involving 
Indian  affairs,  the  Indian  position  is  subverted  in  favor  of  stronger, 
more  influential  bureaus  or  other  departments. 

This  problem  exists  by  the  very  structure  of  the  system  in  which 
it  is  found.  Little  else  can  be  said  about  it  except  that  under  this  sys- 
tem, the  trustee's  duties  are  frequently  abdicated  for  policy  reasons. 

The  remedy  for  this  situation  is  obvious  if  the  same  basic  system  is 
to  be  adhered  to.  The  agency  responsible  for  the  administration  of 
Indian  affairs  must  be  of  the  same  stature  as  those  other  depart- 
ments with  which  conflicts  arise  and  the  agency  itself  must  operate 
under  a  mandate  to  administer  Indian  affairs  consistent  with  its  dele- 
gated authority  under  the  trust  relationship. 

2.  Legal  Representation  Conflict 

This  second  type  of  conflict  is  an  offshoot  of  the  first  and  arisei 
when  positions  of  a  tribe  and  the  United  States  differ  on  a  trust- 
related  question,  and  litigation  or  administrative  action  is  required  to 
resolve  the  dispute.  The  United  States,  as  trustee,  would  normally 
have  the  obligation  of  preserving  and  protecting  the  trust  responsi- 
bility but  in  these  situations,  it  is  the  United  States,  through  one  of 
its  agencies,  that  is  actually  attacking  trust  property.  A  frequent 
example  of  this  is  the  construction  of  a  dam  by  the  U.S.  Army  Corps 
of  Engineers  or  Bureau  of  Reclamation,  although  any  number  of 
other  agencies  and  projects  can  and  do  come  into  conflict  with  tribal 
rights. 

Such  construction  on  or  near  a  reservation  invariably  requires  the 
condemnation  of  trust  lands  and  tribal  rights.  There  are  many  in- 
stances similar  to  this  where  counsel  is  needed  in  administrative  pro- 
ceedings as  well. 

When  such  a  situation  requires  litigation,  the  tribe  involved  is 
required  to  secure  its  own  legal  counsel  to  attempt  to  defend  or  stop 
the  proposed  action.  It  is  uniformly  the  position  of  the  United  States 
that  Federal  lawyers  are  required  to  represent  Federal  agencies  in 
their  situations  with  little  or  no  thought  being  given  to  the  trust 
relationship.  Consequently,  the  beneficiary  is  required  to  proceed  on 
its  own  to  protect  its  interest  in  the  trust  res  from  intrusion  or  abroga- 
tion by  the  trustee. 
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The  need  for  legal  representation  of  the  beneficiary  was  apparently 
recognized  at  one  time  by  the  Act  of  March  3,  1893,  :27  Stat.  631,  25 
U.S.C.  §  175,  which  provides : 

In  all  states  and  territories  where  there  are  reservations  or  alloted  Jndisms 
the  United  States  attorney  shall  represent  them  in  all  suits  at  law  and  in 
equity. 

Amazingly,  and  despite  the  mandatory  language  of  this  statute, 
it  has  been  construed  as  moaning  that  such  legal  representation  is  not 
mandatory.  Siniscal  v.  United  States,  208  F.2d.  406  (9th  Cir.  1953)  ; 
Lyngstacly.  Roy,  111  NIW.  2d  699  (1961);  United  States  v.  GUd 
River  Pima-Maricopa,  Indian  Community \  391  F.2d  53  (1968). 

In  recent  times,  the  Interior  Department's  Solicitors  Office.  Division 
of  Indian  Affairs,  has  partially  remedied  this  by  filing  briefs  in  certain 
cases  where  a  conflict  exists  and  setting  forth  the  Indian  position  or 
the  Departmental  position  in  support  of  the  tribe  involved.  This  is 
no  final  solution  by  any  means  but  does  represent  a  good  faith  effort 
to  represent  the  beneficiary  as  trustee  even  though  another  part  of  the 
trustee  is  opposing  the  beneficiary. 

There  are  several  possible  solutions  to  this  problem  that  could  be 
considered. 

(a)  The  trust  counsel  authority  was  proposed  several  times  over  the 
past  several  years.  A  review  of  the  hearings,  reports  on  those  bills 
indicated  considerable  Indian  dissatisfaction  with  the  concept  for  a 
variety  of  reasons.  Those  bills  and  hearings  records  should  be  reviewed 
for  an  overview  of  the  benefits  and  problems  with  the  trust  counsel  as 
a  remedy. 

(b)  25  U.S.C.  §  175  could  be  clarified  to  mean  what  it  in  fact  says 
now.  However,  if  Federal  representation  on  all  trust  matters  were 
mandatory,  the  United  States  would  still  be  caught  in  a  conflict  of 
interest  when  the  intruder  on  trust  rights  was  another  agency  of  the 
trustee.  Experience  has  shown  that  where  a  choice  between  Indian 
interests  and  Federal  Governmental  interests  must  be  made,  the  deci- 
sion is  regularly  against  the  Indian  position. 

Even  if  a  statute  authorized  government  lawyers  representing  dif- 
ferent agencies  to  oppose  each  other,  such  action  would  raise  ethical 
questions  for  the  lawyers  and  would  rightly  be  viewed  with  suspicion 
by  the  Indian  beneficiary. 

(c)  Legislation  might  be  enacted  to  allow  the  recovery  of  costs  and 
attorney's  fees  from  the  Federal  government  when  a  tribe  is  forced, 
because  of  a  conflict  of  interest  within  the  Federal  government,  to 
retain  a  private  attorney  to  represent  them  in  a  case  involving  trust 
property  or  rights  and  is  successful.  The  primary  drawback  to  this 
approach  is  that  some  cases  are  time-consuming  and  expensive  to 
handle.  Most  attorneys  would  be  unwilling  to  invest  large  amounts  of 
time  and  money  into  a  case  that  might  not  be  finally  resolved  for 
several  years.  Also,  this  approach  would  tend  to  avoid  litigation  of 
cases  in  which  tribal  success  was  not  clearly  likely.  The  result  would 
be  many  important  cases  would  not  be  brought  and  trust  rights  and 
property  would  be  lost. 

(d)  The  best  approach,  which  itself  is  not  totally  free  from  the  taint 
of  conflict,  would  be  to  have  the  United  States  make  available  to 
Indian  beneficiaries  under  the  trust,  sufficient  funds  to  be  utilized  for 
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private  legal  counsel  in  those  cases  where  the  United  States,  under 
trust  theories,  should  represent  the  beneficiary  but  cannot  or  will  not 
because  of  the  conflict  problem.  Non-representation  should  include 
inadequate  representation  as  well.  In  order  to  insure  full  and  adequate 
representation  of  Indian  interests,  there  should  be  sufficient  amounts 
of  funds  available  for  tribes  who  are  unable  to  retain  counsel  or  for 
payment  of  retained  counsel  in  this  type  of  case. 

These  funds  should  be  available  upon  a  sharing  of  the  involvement 
of  a  trust  interest  in  dispute  and  imminent  administrative  or  legal 
proceedings.  No  other  strings  should  be  attached.  This  approach  would 
have  the  side  benefit  of  encouraging  the  avoidance  of  conflicts  by  the 
United  States  wherever  possible. 

The  conflict  is  not  totally  avoided  because  funds  to  provide  counsel 
to  the  beneficiary  would  be  provided  by  the  trustee,  who  is  opposing 
the  trustee's  interest.  However,  it  provides  the  best  possible  solution 
because  it  would  provide  adequate  representation  by  counsel  of  the 
trustee's  choosing  and  sufficient  funds  would  be  available  to  insure 
qualhy  representation  and  independence.  The  United  States  would 
be  obliged  to  continue  to  represent  its  beneficiary  in  all  other  situa- 
tions not  involving  the  conflict  of  interest. 

D.  ACTIOXS  BT  TRUSTEE  UNITED  STATES  THAT  HAVE  AN  IMPACT  OX  INDIAN 
TRUST  PROPERTY  OR  RIGHTS  WITHOUT  PRIOR  XOTICE  TO  THE  AFFECTED 
TRIBE 

Very  frequently,  different  branches  of  the  United  States  government 
propose  a  project  or  some  action  that  will  directly  affect  tribal  rights 
and  interest  without  notifying  the  affected  tribe.  Tribes  are  left  to 
their  own  devices  to  discover  such  plans  and  frequently  that  discovery 
occurs  too  late  to  allow  the  preparation  of  any  opposition.  Such 
a  situation  is  in  obvious  conflict  with  the  trust  duties  of  the  United 
States  as  trustee.  Consider  the  following  random  examples. 

Purported  authorization  in  1965  of  Catherine  Creek  Dam  to  be 
built  by  the  Corps  of  Engineers.  If  constructed  would  inundate 
Umatilla  fishing  sites  reserved  by  treaty.  Was  not  discovered 
until  early  1970*s  and  is  now  the  subject  of  litigation. 

Proposed  Alaska  natural  gas  transportation  system  will  bisect 
the  Umatilla  Indian  Reservation  with  a  pipeline  if  constructed  as 
proposed.  Xot  discovered  until  request  and  receipt  by  tribe  of 
final  environmental  impact  statement. 
To  be  consistent  with  the  trustee's  duties,  at  least  partially1,  every 
project  of  the  United  States  should,  in  its  planning  stages,  assess  the 
impact,  if  any,  upon  Indian  rights  and  property  and  notification 
should  be  sent  to  the  tribe  or  tribes  in  close  proximity  to  the  project 
or  within  the  area  of  impact  of  that  project.  This  step  would  at  least 
allow  Indian  input  into  the  planning  and  time  to  develop  adequate 
representation  of  Indian  interests. 

E.  REMEDIAL  ACTIOXS  FOR  BREACHES  OF  TRUST 

If,  legally,  the  Federal-Indian  trust  has  been  in  existence  over  the 
years,  there  have  been  many  breaches  of  that  trust  by  the  trustee  for 
which  no  remedy  was  available.  These  breaches  range  from  minute 
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to  major  in  sizo.  Under  its  trust  obligations,  the  United  Stales  should 
recognize  this  fact  and  make  a  remedy  available  to  its  beneficiary — 
a  remedy  consistent  with  normally  available  trust  remedies. 

For  example,  no  one  could  sensibly  argue  that  the  allotment  and 
opening  for  non-Indian  settlement  of  some  Indian  reservations  was; 
consistent  with  the  federal  trust  responsibility.  That  action  was  taken 
in  response  to  pressure  from  non-Indians  for  more  land  and  in  fur- 
therance of  the  Federal  concept  of  ultimate  termination  of  Indian 
tribes.  Certainly,  other  examples  of  breaches  of  trust  are  found  on 
each  and  every  reservation  in  the  country,  and  these  are  the  very 
type  of  actions  without  remedies  that  characterize  the  federal  hand- 
dling  of  Indian  atFairs  as  unjust. 

It  should  be  the  obligation  of  the  Federal  trustee  to  put  the  bene- 
ficiary in  the  position  he  would  have  been  in,  had  the  breaches  of  trust 
not  occurred.  By  making  available  trust  remedies  for  past  breaches, 
that  will  be  done. 

F.  COXGRESS  IX'  INPIAN  AFFAIRS 

It  has  been  said  that  Congress  wears  two  hats  in  regard  to  Indian 
Affairs.  It  is,  in  part,  trustee  and,  in  pari,  the  holder  of  plenary  power 
over  Indian  tribes  in  the  regulation  of  the  nation.  Frequently,  their 
powers  are  inconsistent  and  the  plenary  power  is  exercised  over 
Indian  objection  or  contrary  to  Indian  interests.  Under  the  current 
state  of  the  law.  Congress  has  the  power  to  abrogate  treaty  provisions 
if  it  does  so  by  clear  and  express  terms  and  upon  payment  of  just 
compensation.  The  same  is  basically  true  of  other  tribal  rights  and 
interests. 

The  vulnerability  of  tribes  to  the  exercise  of  plenary  power  is  of 
great  concern  to  tribes  and  is  a  source  of  fear  for  the  continued  ex- 
istence of  tribal  life  and  viability  of  tribal  resources.  One  of  the 
greatest  faults  of  Federal-Indian  policy  is  that  it  is  ever-changing 
and  inconsistent.  The  need  is  for  consistency  of  a  policy  that  strength- 
ens and  protects  tribal  interests. 

It  would  be  an  immeasurable  relief  to  Indian  people  if  Congress 
would  formally  adopt  the  policy  of  protecting  and  preserving  Indian 
interests  by  legislation  and.  when  the  exercise  of  its  plenary  power 
is  felt  to  be  necessary  and  is  contrary  to  Indian  interests  that  the 
compensation  be  in  kind  rather  than  financial.  That  is,  if  trust  prop- 
erty must  be  condemned,  it  should  be  replaced  with  comparable  prop- 
erty to  be  held  in  trust  as  selected  by  the  affected  tribe. 

Such  a  policy  should  reflect  the  position  that  rights  and  property 
will  never  be  condemned  unless  absolutely  necessary,  and  then  only 
after  full  disclosure  and  discussion  with  tribal  groups.  The  protection, 
strengthening  and  development  of  tribal  government  and  property 
consistent  with  tribal  wishes  should  be  made  a  high  congressional 
priority. 

IV.    Gexural  Prixciples  of  Trust  Law 

A.  EXAMIX-ATIOX-  OF  GEXFRAL  PRIXCIPLES  OF  TRUST  LAW 

111  discussion  and  debates  on  the  Federal-Indian  trust  relationship 
a  variety  of  terms  and  concepts  are  regularly  bantered  about  usually 
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without  any  one  speaker  having  in  mind  firm  definitions  of  terms  or 
clarity  of  concepts.  This  generalization  may  accurately  he  made  for 
it  illustrates  a  major  problem.  The  Federal-Indian  trust  relationship 
lias  existed  for  man}'  years  without  the  existence  of  federally  enacted 
laws  either  defining  or  governing  this  unique  relationship.  It  was 
observed  by  the  United  States  Supreme  Court  in  United  States  v. 
Kagama,  lis  U.S.  381  (1886),  that : 

The  relationship  of  the  Indian  trihes  living  within  the  borders  of  the  Tinted 
States,  both  before  and  since  the  Revolution,  to  the  people  of  the  United  States 
has  always  been  an  anomalous  one  and  of  a  complex  character. 

If  anything,  the  complexity  of  that  relationship  has  been  com- 
pounded over  the  years,  due  largely  to  the  lack  of  any  standards  of 
conduct  applicable  to  the  basic  parties,  their  actions,  property,  or 
authority. 

In  a  variety  of  instances  it  has  been  intimated  that  fiduciary  stand- 
ards of  the  type  only  found  in  general  trust  law  should  be  applied 
in  gauging  federal  action  in  regard  to  the  Indian  trust.  In  the 
Menominee  Tribe  of  Indians  v.  The  United  States,  101  Ct.  CI.  22,  23 
(1944),  it  was  pointed  out  that  Congress,  in  consenting  that  the 
federal  government  could  be  sued,  declared: 

At  the  trial  of  said  suit  the  court  shall  apply  as  respects  the  United  Stares 
the  same  principles  of  law  as  would  be  applied  to  an  ordinary  fiduciary  and 
shall  settle  and  determine  the  rights  thereon  both  legal  and  equitable  of  said 
Menominee  Tribe  against  the  United  States  notwithstanding  lapse  of  time  or 
statute  of  limitations. 

In  the  companion  case  of  The  Menominee  Tribe  of  Indians  v.  The 
United  States,  101  Ct.  CI.  10,  19  (1944)  the  Court  stated: 

We  further  think  that  the  provision  of  section  3  of  the  jurisdictional  act  con- 
cerning the  principles  applicable  to  an  ''ordinary  fiduciary"  add  little  to  the 
settled  doctrine  that  the  United  States,  as  regards  its  dealings  with  the  property 
of  the  Indians,  is  a  trustee. 

In  Navajo  Tribe  of  Indians  v.  United  States.  364  F.  2d  320,  322 
(Ct.  CI.  1966),  it  was  held  to  "the  most  exacting  fiduciary  standards'' 
with  respect  to  Indians,  whatever  its  other  goals  and  preferences.  The 
same  principle  was  announced  in  Seminole  Nation  v.  United  States^ 
316  U.S.  286,  297  (1942).  The  Court  in  that  case  stated  that,  "This 
Court  has  recognized  the  distinctive  obligation  of  trust  incumbent 
upon  the  Government  in  its  dealings  with  these  dependent  and  some- 
times exploited  people." 

Thus,  while  it  may  readily  be  argued  that  the  application  of  general 
trust  law  principles  to  the  Federal-Indian  relationship  is  judicially 
established,  the  matter  is  not  absolutely  established  nor  are  standards 
of  conduct  readily  available.  A  review  of  those  general  principles,  so 
frequently  discussed  or  alluded  to,  provides  an  important  frame  of  ref- 
erence. Without  such  a  review,  it  is  difficult  to  assess  the  impact  of  inci- 
dents reviewed  elsewhere  in  this  document  or  determine  the  relative 
validity  of  charge  frequently  made  of  "breach  of  trust,"  If  federal 
legislation  is  deemed  an  appropriate  method  of  illuminating  the  dark- 
ness that  presently  obscures  the  Federal-Indian  relationship  from 
clear  view,  such  a  review  is  imperative  as  a  sound  basis  for  such 
legislation. 

Initially,  a  word  of  caution  is  in  order.  General  trust  law  was  devel- 
oped to  govern  trust  relationships  as  they  have  evolved  in  law  over  the 
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centuries.  The  Federal-Indian  situation  has  not  boon  one  of  those  rela- 
tionships, that  has  regularly  been  scrutenized  under  these  principles  by 
the  courts.  Consequently,  many  principles  are  inapplicable  or  clearly 
have  no  counterpart  in  tho  relationship  we  are  hero  concerned  with. 

A  typical  situation  to  which  these  general  pr  inciples  apply  might 
arise  in  the  following  context.  A  person.  X.  wishes  to  provide  some 
financial  benefit  to  a  nephew,  A,  who  is  5  years  old,  for  tho  purposes  of 
a  college  education.  X  prepares  a  trust  document  which  creates  the 
trust,  defines  the  parties,  their  relationship  and  responsibilities  and  sets 
forth  the  financing  as  well.  He  might,  as  creator  of  the  trust,  provide 
$5,000.00  cash  to  the  trust  which  is  to  be  managed  for  the  benefit  of  A. 
A  appoints  B,  a  banker  to  be  trustee.  B  is  then  responsible  for  the  wise 
management  of  the  funds  which  includes  conserving  them  and  invest- 
ing as  otherwise  utilizing  them  in  such  a  way  that  returns  are  realized 
and  the  trust  assets  grow.  When  A  reaches  college  age.  B  will  refer  to 
the  trust  instrument  to  determine  how  the  money  is  to  be  disbursed  to 
A  and  for  what  purposes.  Once  A  completes  college  and  the  purpose  of 
the  trust  is  completed,  it  expires. 

This  relationship  is  usually  well  defined  and  structured.  It  can  arise 
in  any  number  of  situatons.  A  trust  can  be  created  for  a  charitable 
purpose,  to  protect  the  assets  of  a  minor  or  otherwise  incompetent  per- 
son or  for  the  financial  benefit  of  another  person.  They  can  be  testa- 
mentary, or  intervivos,  the  trustee  can  have  extensive  or  very  little 
discretion  in  his  functions  and  the  combinations  are  near  endless. 
Again,  it  should  be  kept,  in  mind  that  only  those  principles  of  a  general 
nature  might  comfortably  apply  to  the  Federal-Indian  trust  relation- 
ship. Generally,  trust  law  is  defined  by  state  statutes  which  can  vary 
from  one  state  to  another  in  a  variety  of  respects  but  some  principles 
are  universally  basic. 

It  should  further  be  kept  in  mind  that  the  body  of  law  relating  to 
general  trusts  is  far  more  complex  than  might  be  surmised  by  the  prin- 
ciples set  forth  for  review  here. 

The  doctrines  hereafter  set  forth  have  been  selected  for  inclusion 
here  because  they  arc  first,  well  establised  points  of  law  and,  secondly, 
because  from  among  all  well  settled  principles  of  trust  law  they  are 
those  having  the  most  potential  application  in  their  present  form  to  the 
Federal-Indian  trust  relationship.  These  legal  doctrines  were  derived 
from  a  well  known  treatise.  Law  of  Trusts,  by  George  G.  Bogert,  4th 
Ed.,  1963.  They  have  been  broken  down  into  outline  form  for  ease  of 
reading  and  convenient  reference.  There  exist  several  other  definitive 
works  on  trust  law  including  A.  Scott,  Trusts,  and  The  Restatement  of 
Trusts  by  the  American  Law  Institute  which  are  recommended  for  any 
required  in-depth  review. 

Finally,  these  general  principles  of  trust  law  provide  a  background 
against  which  similarities,  problems,  inadequacies  and  potential  reme- 
dies found  in  the  Federal-Indian  trust  relationship  can  be  viewed. 

B.  DEFINITION  OF  FUNDAMENTAL  TERMS 

(a)  A  Trust  is  a  fiduciary  relationship  in  which  one  person  is  the 
holder  of  the  title  to  property,  subject  to  an  equitable  obligation  to 
keep  or  use  the  propert}T  for  the  benefit  of  another. 
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(b)  The  Settlor  (also  Trustor)  of  a  trust  is  the  person  who  inten- 
tionally causes  the  trust  to  come  into  existence. 

(c)  The  Trustee  is  the  person  who  holds  title  for  the  benefit  of 
another. 

(d)  The  Trust  Property  (also  Trust  Kes  or  Res)  is  the  property 
interest  which  the  trustee  holds,  subject  to  t  he  rights  of  anotner. 

(e)  The  Beneficiary  (also  Cestuique  Trust  or  Cestui)  is  the  person 
for  whose  benefit  the  trust  property  is  to  be  held  or  used  by  1  he  t  rustee. 

(/)  The  Trust  Instrument  is  the  document  by  which  properly  inter- 
ests are  vested  in  the  trustee  and  beneficiary  and  the  rights  and  duties 
of  the  parties  (called  the  Trust  Terms)  are  set  forth. 

(g)  Fiduciary — (as  a  noun)  A  person  holding  the  character  of  a 
trustee  or  a  character  analogous  to  that  of  a  trustee  in  respect  to  the 
trust  and  confidence  involved  in  it  and  the  scrupulous  good  faith  and 
candor  which  it  requires. 

A  person  having  a  duty,  created  b}r  his  undertaking,  to  act  primarily 
for  another's  benefit  in  matters  connected  with  such  undertaking. 

(as  an  adjective)  The  nature  of  a  trust;  having  the  characteristics 
of  a  trust;  analogous  to  a  trust;  relating  to  or  founded  upon  a  trust  or 
confidence. 

(k)  Fiduciary  Relation — An  expression  including  both  technical 
fiduciary  relations  and  those  informal  relations  which  exist  whenever 
one  man  trusts  and  relies  upon  another.  It  exists  where  there  is  special 
confidence  reposed  in  one  who  in  equity  and  good  conscience  is  bound 
to  act  in  good  faith  and  with  due  regard  to  interests  of  one  reposing 
the  confidence. 

C.  CREATION  OF  AX  EXPRESS  TRUST 

(a)  Those  trusts  which  come  into  being  because  the  parties  con- 
cerned have  formed  the  actual  intent  in  written  or  spoken  words  or 
otherwise,  and  have  made  or  procured  the  requisite  property  transfers 
are  called  express  trusts. 

1.  Resulting  Tmists. — Occur  where  the  Courts  presume  or  infer 
from  certain  acts  that  the  parties  intended  a  trust  to  exist  although 
they  expressed  no  such  trust  intent  directly  by  talking  or  writing. 

2.  Constructive  Trusts. — Are  imposed  by  chancery  on  the  own- 
ers of  property  as  a  means  of  accomplishing  justice  and  preventing 
unjust  enrichment. 

(/; )  Who  may  create  an  express  trust  ?  In  order  to  create  an  express 
trust  the  settlor  must  own  or  have  a  power  over  the  property  which  is 
to  become  the  trust  property,  or  have  the  power  to  create  such  property. 

(c)  Methods  of  Trust  Creation.  The  principle  methods  of  trust  cre- 
ation are : 

1.  A  declaration  by  a  property  owner  that  he  holds  the  property 
in  trust  for  another,  or  by  procuring  such  a  declaration  by  another : 

2.  A  transfer  by  the  owner  of  property  by  deed  or  will  of  that 
property  to  another  to  hold  in  trust ; 

3.  Making,  or  procuring  to  be  made,  a  contract  to  pay  money  or 
deliver  other  property  to  another  which  the  payee  is  to  hold  in 
trust  for  a  third  person. 

(d)  Expression  of  Trust  Intent : 

1.  In  order  to  create  an  express  trust  the  settlor's  intent  must 
be  expressed,  and  not  merely  formed  in  his  own  mind.  It  may  be 
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expressed  by  any  conduct  of  the  settlor,  but  the  use  of  written  or 
spoken  words  is  the  method  almost  universally  employed. 

2.  The  trust  property  and  the  beneficiaries  must  be  described 
with  certainty. 

3.  No  particular  words  or  phrases  need  be  used,  and  words  of 
trusteeship  are  not  necessarily  conclusive. 

I).  THE  SUBJECT  MATTER  OF  THE  TRUST 

(a)  Every  trust  must  have  some  property  as  its  subject  matter.  The 
trustee  s  obligation  must  be  to  apply  defined  or  ascertainable  prop- 
erty to  the  benefit  of  another.  It  cannot  be  merely  to  confer  benefits 
from  any  source  chosen  by  the  trustee. 

(b)  The  settlor's  act  of  trjust  creation  must  apply  to  some  interest 
recognized  by  equity  as  capable  of  ownership  and  as  transferable. 
Every  act  of  trust  creation  involves  the  alienation  by  the  settlor  to  the 
beneficiary  of  an  interest  in  the  trust  property. 

(c)  The  subject  matter  must  be  described  by  the  trustor  with  such 
definiteness  and  certainty  that  the  trustee  and  the  court  can  be  sure 
that  the  intended  trust  is  being  carried  out. 

(d)  Any  transferable  interest,  vested  or  contingent,  legal  or  equit- 
able, real  or  personal,  tangible  or  intangible,  may  be  held  in  trust. 

(e)  Selection  of  the  Trustee : 

1.  The  trustee  is  ordinarily  originally  appointed  by  the  settlor, 
but  he  may  be  appointed  by  the  court.  Equity  will  not  allow  a  trust 
to  fail  for  want  of  a  trustee. 

2.  A  government  or  a  municipal  corporation  may  be  a  trustee. 
The  federal  government  may  be  made  a  trustee.  United  States  v. 
Jackson,  280  U.S.  183  (1903) ,  United  States  v.  Getzelm,an,  80  F.  2d 
531.  The  national  government  cannot  be  sued  without  its  consent, 
but  this  merely  renders  their  trusteeships  difficult  of  enforcement 
and  does  not  prevent  them  from  arising.  Boards  or  Courts  of 
( Jlaims  have  been  set  up  by  Congress  and  by  many  states  for  the 
hearing  of  claims  against  the  government. 

(/)  Qualification  by  the  Trustee.  Qualification  means  the  perform- 
ance by  the  trustee  of  certain  acts  required  by  statute,  the  Court  or  the 
settlor  as  a  preliminary  to  the  beginning  of  his  work  as  trustee,  such 
as  the  taking  of  an  oath  for  the  faithful  performance  of  the  trust,  the 
filing  of  a  security  bond  by  which  a  third  person  agrees  to  respond 
in  damages  if  the  trustee  is  guilty  of  a  breach  of  trust,  or  the  obtain- 
ing of  letters  of  trusteeship  from  the  court  which  has  jurisdiction  over 
the  trust. 

E.  CREATION  OF  PRIVATE  EXPRESS  TRUSTS 

(a)  Private  Express  Trusts: 

1.  In  order  to  create  a  private  trust,  the  settlor  must  name  or 
otherwise  describe  a  beneficiary  of  his  trust.  The  attempted  trust 
will  fail  if  no  beneficiary  is  identified,  or  the  cestui  provided  is 
not  a  legal  entity,  or  the  description  of  the  beneficiary  is  vague 
and  indefinite. 

2.  The  beneficiary  does  not  have  to  be  identified  at  the  date  of 
trust  creation.  It  is  sufficient  if  the  instrument  gives  a  formula  or 


193 


description  by  which  the  beneficiary  can  be  identified  at  the  time 
when  enjoyment  of  his  interest  is  to  begin. 

3.  A  private  trust  may  exist  for  all  the  members  of  a  class,  or 
for  such  members  as  are  selected  by  the  trustee  in  his  discretion, 
or  for  such  members  as  meet  certain  requirements:  but  a  trust  for 
any  person  selected  by  the  trustee  is  invalid. 

(b)  Who  may  be  a  Beneficiary? 

1.  Any  legal  entity  recognized  by  law  as  capable  of  taking  title 
to  property  and  of  being  an  obligee  may  be  made  the  beneficiary 
of  a  private  trust. 

2.  Only  a  person  who  is  intended  by  the  settlor  to  acquire  ad- 
vantage through  the  operation  of  the  trust  is  a  beneficiary. 

(c)  Nature  of  beneficiaries1  Interest:  While  legal  scholars  have 
disagreed  as  to  whether  the  right  of  a  beneficiary  is  in  personam,  in 
rem,  or  partly  both,  the  modern  tendency  is  to  give  the  right  of  the 
cestui  que  trust  incidents  which  make  it,  not  only  a  right  against  the 
trustee  to  have  the  trust  carried  out.  but  also  the  equivalent  of  owner- 
ship of  the  trust  res  in  equity. 

(d)  Spendthrift  Clauses :  A  spendthrift  trust  is  one  in  which,  either 
because  of  a  direction  from  the  settlor  or  because  of  statute,  the  bene- 
ficiary is  unable  to  transfer  his  right  to  future  payments  of  income  or 
capital  and  his  creditors  are  unable  to  subject  the  ccstuis  interest  to 
the  payment  of  their  claims.  Such  a  trust  does  not  involve  any  re- 
straint on  alienability  or  creditor's  rights  with  respect  to  property 
after  it  is  received  by  the  beneficiary  from  the  trustee,  but  rather 
merely  a  restraint  with  regard  to  his  rights  to  future  payments  under 
the  trust. 

F.  THE  CREATION  OF  PRIVATE  TRUSTS 

(a)  Trusts  are  classified  as  to  purpose  as : 

1.  Private  or  charitable ;  and 

2.  Active  or  Passive. 

(b)  A  private  trust  is  for  the  financial  benefit  of  identified  or 
identifiable  persons. 

(c)  A  charitable  trust  has  as  its  object  the  conferring  of  social 
benefits  on  the  public. 

(d)  In  an  active  trust  the  trustee  has  affirmative  duties  of  manage- 
ment and  administration. 

(e)  In  a  passive  trust  the  trustee  is  a  mere  holder  of  the  legal  title 
and  has  no  duties  of  administration. 

(/)  The  most  common  trust  purpose  is  the  management,  conserva- 
tion and  distribution  of  property  for  the  benefit  of  the  settlor. 

G.  RESULTING  TRUSTS 

(a)  Implied  Trusts : 

1.  The  phrase  "implied  trust"  is  often  employed  in  American 
legal  terminology  as  meaning  either  a  resulting  trust  or  a  con- 
structive trust. 

2.  A  resulting  trust  is  one  which  exists  because  of  inferred  or 
presumed  intent  of  a  property  owner,  as  distinguished  from  a 
trust  based  on  intent  which  is  directly  and  clearly  expressed. 
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3.  A  constructive  trust  is  a  remedial  device  of  the  Court  of 
Equity  for  taking  property  from  one  who  lias  acquired  it  or  re- 
tains it  wrongfully  and  vesting  title  in  another  in  order  to  prevent 
unjust  enrichment.  It  is  not  based  on  intent  of  the  parties,  but 
rather  is  created  by  the  court  in  order  to  procure  an  equitable 
result. 

H.  POWERS  OF  THE  TRUSTEE 

(a)  Express  and  Implied  Powers :  A  trustee's  powers  are  said  to  be 
"express"  if  they  are  granted  to  him  in  the  trust  instrument,  by  court 
decree,  or  by  statute,  in  clear,  direct  language.  They  are  called 
''implied"  if  they  are  not  set  forth  in  the  tru^t  instrument  in  so  many 
words,  but  are  deemed  by  equity  to  have  been  intended  by  the  settlor 
because  convenient  or  necessary  to  the  accomplishment  of  his  trust 
purposes. 

(b)  Mandatory  and  Discretionary  Powers: 

1.  A  settlor  may  direct  his  trustee  to  perform  a  certain  act  of 
trust  administration  and  thereby  create  a  power  and  impose  a 
duty  to  use  the  power.  Such  a  power  is  called  "mandatory*-  or 
"imperative." 

2.  The  trustor  may  also  permit  the  trustee  to  do  or  refrain  from 
doing  a  certain  act,  or  to  use  his  judgment  as  to  how  a  power 
should  be  used,  in  which  case  the  power  is  described  as 
discretionary. 

3.  The  court  will  order  the  trustee  to  exercise  a  mandatory 
power  to  hold  him  liable  for  failure  to  do  so;  but  it  will  not 
direct  the  holder  of  a  discretionary  power  to  act  in  any  particular 
way  or  set  aside  a  decision  made  by  him  in  the  use  of  that  power, 
unless  there  has  been  an  abuse  of  the  discretion. 

(c)  Personal  Powers  and  Powers  Attached  to  the  Trusteeship : 

1.  A  settlor  may  make  the  power  to  act  as  trustee  or  a  power 
to  perform  a  particular  act  of  trust  administration  personal  to 
one  trustee  or  to  a  group  of  co-trustees,  or  he  may  provide  that  a 
power  shall  be  exercisable  by  any  occupant  of  the  trusteeship  at 
any  time  the  former  type  of  powTer  does  not  pass  to  a  successor, 
while  the  latter  does. 

2.  Powers  of  co-trustees  are  usually  held  jointly. 

3.  Where  trust  powers  are  vested  in  two  or  more  trustees  of  a 
private  trust,  and  the  settlor  does  not  indicate  an  intent  to  the 
contrary,  the  powers  are  ordinarily  held  jointly  by  the  trustees 
and  all  must  unite  in  their  exercise.  An  attempt  by  one  co-trustee 
to  use  a  power  is  void  as  to  the  trust,  unless  ratified  by  the  co- 
trustees. 

(d)  Delegation  of  Trust  Powers : 

1.  A  trustee  may  delegate  the  exercise  of  a  trust  power  to  an 
agent  or  servant  in  those  cases  where  a  reasonably  prudent  owner 
of  property  of  the  same  type  as  the  trust  property  who  was  acting 
for  objectives  similar  to  those  of  the  trust  would  employ  assist- 
ance. In  the  case  of  such  highly  important  transactions  as  would 
be  managed  personally  by  a  property  owner  following  customary 
business  practices,  the  trustee  must  personally  make  the  decisions 
and  perform  the  acts  involved. 
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2.  A  trustee  owes  his  beneficiary  the  duty  of  using  reasonable 
care  in  employing,  instructing,  and  watching  a  co-trustee  or  agent 
to  whom  he  legally  delegates  the  use  of  a  trust  powe  r. 

3.  The  acts  of  one  to  whom  a  trust  power  is  legally  delegated 
bind  the  trustee  in  his  representative  capacity,  but  in  the  case  of 
an  illegal  attempt  at  delegation,  the  acts  of  the  agent  bind  the 
trustee  in  his  individual  capacity  only. 

I.  DUTIES  OF  THE  TRUSTEE 

(a)  Duty  to  use  Ordinary  Skill  and  Prudence :  In  the  management 
of  the  trust  the  trustee  is  bound  to  display  the  skill  and  prudence 
which  an  ordinarily  capable  and  careful  man  would  use  in  the  conduct 
of  his  own  business  of  a  like  character  and  with  objectives  similar  to 
those  of  the  trust;  but  if  the  trustee  in  advance  of  accepting  the  trust 
has  represented  the  settlor  that  he  possessed  unusual  capabilities,  he 
will  be  required  to  display  that  amount  of  ability;  and  if  a  trustee 
actually  has  greater  than  normal  abilities,  he  will  be  expected  to  use 
them  in  the  performance  of  the  trust. 

(b)  Trustee's  Duty  of  Loyalty : 

1.  The  trustee  owes  a  duty  to  the  beneficiary  to  administer  the 
affairs  of  the  trust  in  the  interest  of  the  cestui  alone,  and  to  ex- 
clude from  consideration  his  own  advantages  and  the  welfare  of 
third  persons.  This  is  called  the  duty  of  loyalty. 

2.  If  the  trustee  engages  in  a  disloyal  transaction,  the  bene- 
ficiary may  secure  the  aid  of  equity  in  avoiding  the  act  of  the 
trustee  or  obtaining  other  appropriate  relief  regardless  of  the 

food  faith  of  the  trustee  or  the  effect  of  the  trustee's  conduct  in 
amaging  the  beneficiary  or  benefiting  the  trustee. 

3.  In  enforcing  the  duty  of  loyalty  the  court  is  primarily  inter- 
ested in  improving  trust  administration  by  deterring  trustees 
from  getting  into  positions  of  conflict  of  interests  and  only  sec- 
ondarily in  preventing  loss  to  particular  beneficiaries  or  unjust 
enrichment  of  the  trustee. 

(c)  Trustee's  Duty  in  Transaction  With  Beneficiarv: 

1.  If  a  trustee  enters  into  a  legal  transaction  with  a  beneficiary 
relating  to  the  interest  of  the  beneficiary  under  the  trust,  the 
trustee  ows  the  cestui  a  duty  to  exhibit  the  utmost  fairness,  which 
ordinarily  involves  disclosure  to  the  beneficiary  of  all  relevant 
facts  which  are  unknown  to  the  cestui,  a  statement  as  to  the  legal 
rights  of  the  beneficiary  and  the  effect  of  the  proposed  dealing, 
and  the  payment  of  adequate  consideration  if  no  gift  was  involved. 
In  addition  there  may  be  a  duty  to  advise  the  beneficiary  to  secure 
independent  counsel  as  to  the  wisdom  of  the  transaction  or  to 
secure  such  advice  from  him. 

2.  The  doctrine  applies  to  all  fiduciaries,  and  also  to  persons  in 
a  confidential  relationship. 

3.  If  the  trustee  does  not  convince  the  court  that  he  exhibited 
the  utmost  fair  play  in  the  transaction,  the  beneficiarv  may  procure 
a  decree  setting  it  aside  or  establishing  a  constructive  trust  as  to  a 
benefit  obtained  by  the  trustee. 
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J.  DUTIES  OF  THE  TRUSTEE,  POSSESSION  AND  PROTECTION 

(a)  Duty  to  take  Possession  of  Trust  Property :  A  trustee  has  a  duty 
to  secure  possession  of  the  tangible  assets  of  the  trust  and  the  docu- 
ments representative  of  intangible  assets  as  soon  as  is  reasonably  possi- 
ble after  he  has  become  trustee.  He  should  use  reasonable  skill  and 
diligence  to  collect  choses  in  action  which  are  due  the  trust. 

(b)  Duty  to  Defend  the  Trust  against  Attack:  A  trustee  has  a  duty 
to  defend  the  trust  and  the  interests  of  the  beneficiaries  thereunder 
against  attack  from  the  settlor  or  his  successors  or  others  who  claim 
that  the  trust  is  invalid  as  a  whole  or  in  part  where  reasonable  pru- 
dence would  dictate  a  defense;  and  generally  the  court  will  not  permit 
the  trustee  to  attack  the  trust  or  to  assert  a  title  superior  to  that  of  the 
settlor. 

(c)  Duty  to  Protect  and  Preserve  Trust  Property:  A  trustee  has  a 
duty  to  perform  such  acts  as  a  reasonably  prudent  business  man  would 
find  to  be  necessary  for  the  protection  and  preservation  of  the  trust 
property. 

(d)  Duty  to  Separate  and  Earmark  Trust  Property:  A  trustee  has 
a  duty  to  keep  trust  property  separate  from  his  individual  property 
and  from  the  property  held  by  him  for  other  trusts.  Tie  also  has  a  duty 
to  earmark  or  label  the  trust  property  as  that  of  the  trust  in  question 
in  whatever  way  is  practicable. 

K.  DUTIES  OF  THE  TRUSTEE  RECEIPTS  AXD  PAYMENTS.  PRINCIPLES  AND 

INCOME 

(a)  Trustee's  duties  in  making  Payments  to  Beneficiaries :  A  trustee 
should  carefully  follow  the  trust  instrument  as  to  time,  amount,  form 
and  destination  of  payments  which  he  is  directed  or  permitted  to  make 
from  income  or  capital  to  the  beneficiaries.  It  is  generally  held  that  his 
duties  in  this  regard  are  absolute,  and  that  he  is  not  excused  from  per- 
forming them  even  if  he  used  reasonable  care  and  prudence  in 
attempting  to  do  so  but  failed. 

L.  SALES,  MORTGAGES  AND  LEASES  BY  TRUSTEES 

(a)  Trustee's  Power  to  Sell : 

1.  The  trust  instrument  usually  gives  the  trustee  an  imperative 
or  discretionary  power  to  sell  the  trust  property.  It  may  prohibit 
a  sale  or  allow  it  only  on  condition. 

2.  A  power  of  sale  will  be  implied  where  it  is  reasonably  neces- 
sary or  highly  convenient  to  accomplishing  the  settlor's  purposes. 

3.  A  power  of  sale  may  include  a  power  to  exchange  and  a  power 
to  give  an  option  to  buy  when  reasonably  necessary. 

(b)  Court  Control  of  Trustee's  Sales:  A  Court  of  Equity  has  in- 
herent power  to  order  or  forbid  a  sale  of  trust  property,  and  to  pre- 
scribe the  method  of  sale,  notwithstanding  any  direction  of  the  settlor. 

(c)  Conduct  of  Sales  by  Trustees:  In  selling  trust  property  the 
trustee  should  carefully  follow  the  instructions  of  the  settlor  as  ex- 
pressed in  the.  trust  instrument  and  the  orders  of  any  court  which  have 
been  given  to  him.  If  not  controlled  by  the  directions  of  the  settlor 
or  court,  the  trustee  has  a  duty  to  use  the  skill  and  judgment  of  a 
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reasonably  prudent  man  in  deciding  whether  and  when  to  sol]  and  in 
conducting  negotiations  and  consummating  the  sale. 

(d)  Express  or  Implied  Power  to  Borrow  and  drive  Security  : 

1.  A  power  to  borrow  and  pledge  or  mortgage  t  rus1  proper!  v  as 
security  is  frequently  expressly  given  to  a  trustee,  either  without 
qualifiaction  or  to  be  used  for  a  particular  purpose  only. 

2.  The  Court  of  Chancery  has  inherent  power  to  order  or  pro- 
hibit a  mortgage  by  a  trustee,  regardless  of  the  terms  of  the  I  rust 
instrument. 

(<?)  Leases  by  Trustees  : 

1.  If  a  trustee  is  to  hold  productive  realty,  he  is  usually  given 
the  express  power  to  lease,  and  if  such  power  is  not  directly  men- 
tioned by  the  settlor,  it  is  usually  implied  as  necessary  to  the 
production  of  income  for  the  beneficiaries. 

2.  The  Court  of  Equity  has  inherent  power  to  forbid,  direct  or 
control  the  terms  of  leases  to  be  given  by  the  trustee,  regardless  of 
the  terms  of  the  trust  instrument.  In  the  absence  of  a  direction 
by  settlor,  court  or  statute  as  to  the  duration  and  other  terms  of 
the  lease  they  should  be  such  as  a  reasonably  prudent  man  would 
provide.  It  is  generally  held  that  a  trustee  has  no  power  to  make 
a  lease  extending  beyond  the  duration  of  the  trust;  but  Courts 
sometimes  permit  the  making  of  leases  which  will  or  may  extend 
beyond  the  life  of  the  trust. 

3.  The  trustee  or  landload  has  a  duty  to  perform  his  promises 
under  the  lease  and  to  obey  any  common  law  or  statutory  rule 
regarding  the  obligations  of  lessors.  He  should  secure  from  the 
tenant  performance  of  his  obligations  under  the  lease. 

M.  ACCOUNTING  AND  COMPENSATION 

(a)  Duty  to  Retain  Trust  Documents  and  Vouchers  and  to  Keep 
Books :  In  order  that  he  may  be  able  to  present  to  the  court  and  the 
beneficiaries  an  accurate  history  of  his  administration  the  trustee  is 
under  a  duty  to  retain  trust  documents  and  records,  to  secure  and  file 
vouchers  for  expenditures  and  to  keep  a  set  of  books.  Failure  to  per- 
form these  duties  may  cause  the  court  considering  his  accounts  to 
resolve  doubts  against  him  and  otherwise  to  discipline  him. 

(b)  Duty  to  Furnish  Information  to  the  Beneficiary:  The  trustee 
is  under  a  duty  to  furnish  to  the  beneficiary  on  demand  all  information 
regarding  the  trust  which  may  be  useful  to  the  cestui  in  protecting  his 
rights,  and  on  his  own  initiative  to  give  to  the  beneficiary  facts  which 
the  trustee  knows  or  ought  to  know  would  be  valuable  to  him.  The 
trustee  also  has  a  duty  to  permit  the  beneficiary  to  inspect  trust  records, 
documents,  securities,  and  other  trust  property. 

(c)  Duty  to  Render  Court  Accounting :  A  trustee  is  under  a  duty  to 
render  a  formal,  written  report  or  accounting  in  a  Court  of  Equity 
when  required  by  statute  or  ordered  to  do  so  by  the  court.  Any  person 
financially  interested  in  the  trust  administration  may  bring  suit  to 
obtain  a  decree  for  an  accounting. 

(d)  Compensation  of  the  Trustee : 

1.  A  trustee  is  entitled  to  be  compensated  for  his  services,  unless 
he  has  agreed  to  serve  without  charge. 
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2.  The  amount  of  compensation  may  be  fixed  by  the  trusi  instru- 
ment, or  by  agreement  between  the  trustee  and  the  settlor  or 
beneficiaries. 

3.  If  not  controlled  otherwise,  the  court  will  allow  the  trustee 
what  it  considers  a  reasonable  sum  for  his  services,  taking  into 
account  the  skill  and  diligence  he  has  shown,  and  the  results  of 
his  adrriinistration.  The  trustee  may  lose  his  right  to  compensation 
by  waiver  of  it.  The  court  may  reduce  or  deny  compensation  if 
the  trustee  has  been  guilty  of  a  breach  of  trust. 

N.  ALTERATION  OR  TERMINATION  OF  THE  TRUST 

(a)  Power  of  Trust  Parties  to  Change  the  Terms  of  a  Trust :  Unless 
the  trust  instrument  expressly  provides  for  it,  neither  the  settlor, 
trustee  or  beneficiaries  can  change  the  terms  of  the  trust;  but  if  com- 
petent beneficiaries  consent  to  change  they  may  be  barred  from  ob- 
jecting to  the  execution  of  the  trust  as  altered. 

(b)  Alteration  of  Private  Trusts  by  the  Court :  The  Court  of  Equity 
possesses  the  power  to  alter  the  administrative  provisions  of  a  private 
trust  where,  due  to  circumstances  not  known  to  the  settlor  or  antici- 
pated by  him,  or  due  to  the  unwisdom  of  the  settlor's  direction,  a 
change  is  necessary  or  highly  convenient  to  insure  the  accomplish- 
ment of  the  settlor's  fundamental  purpose.  The  Court  has  no  power 
to  make  other  changes  in  administrative  terms  nor  can  it  alter  the 
financial  interests  of  the  beneficiaries  or  add  new  cestuis. 

(c)  Power  to  Revoke  or  Terminate  a  Trust :  The  settlor  has  no  power 
to  revoke  the  trust  and  procure  the  return  of  the  trust  property  to  him 
whether  the  trust  was  created  voluntarily  or  for  consideration,  unless 
he  expressly  reserved  such  a  power,  except  where  the  settlor  is  also  the 
sole  beneficiary. 

(d)  Natural  Termination  of  the  Trust:  The  length  of  time  for 
which  the  trust  is  to  last  is  usually  fixed  expressly  in  the  trust  instru- 
ment and  the  trust  ends  when  this  period  expires.  If  the  instrument 
does  not  expressly  fix  the  duration  of  the  trust,  it  will  be  deemed  to 
have  been  intended  that  the  trust  last  until  the  settlor's  purposes  have 
been  accomplished. 

O.  REMEDIES  OF  BENEFICIARIES  UNDER  TRUSTS  LIABILITIES  OF 

TRUSTEE  AND  THIRD  PERSONS 

(a)  Instruction  by  the  Court  of  Equity :  The  trustee  or  a  beneficiary 
may  bring  a  suit  in  equity  to  secure  the  advice  of  the  Court  as  to  the 
meaning  of  the  trust  instrument  or  as  to  questions  of  law  affecting  the 
trust  administration. 

(b)  Enjoining  or  Setting  Aside  Wrongful  Acts :  If  a  trustee  threat- 
ens to  commit  a  breach  of  trust,  the  beneficiary  may  secure  an  injunc- 
tion against  the  act;  and  if  the  breach  has  already  occurred,  the 
transaction  may  be  set  aside,  if  this  does  not  involve  taking  property 
from  the  hands  of  a  bona  fide  purchaser. 

(c)  Decree  of  Specific  Performance  of  Private  Trust:  In  the  case  of 
a  private  trust  any  beneficiary  may  sue  in  equity  and  obtain  a  decree 
that  the  trustee  perform  a  certain  act  under  the  trust  or  carry  out 
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the  trust  in  general.  Such  an  action  cannot  be  maintained  by  the 
settlor. 

(d)  Decree  Against  Trustee  for  Damages  on  Account  of  Breach  of 
Trust: 

1.  A  trustee  is  liable  for  injuries  to  the  beneficiaries  caused  by 
a  breach  of  trust.  The  cause  of  action  may  be  enforced  by  the 
wronged  cestui  or  by  a  successor  trustee.  It  was  originally  rec- 
ognized in  a  Court  of  Equity  only,  and  under  the  codes  is  gener- 
ally treated  as  having  an  equitable  nature,  but  occasionally  relief 
is  granted  on  a  legal  theory. 

2.  The  measure  of  damages  is  usually  the  difference  between 
the  values  of  the  capital  and  income  of  the  trust,  or  they  would 
have  been  if  the  trust  had  been  performed  and  as  they  existed 
as  a  result  of  the  wrongful  conduct  of  the  trustee. 

3.  In  a  few  instances  a  trustee  who  has  committed  a  breach  of 
trust  is  held  liable  without  regard  to  the  amount  of  damage 
suffered  by  the  beneficiary.  The  liability  of  co-trustees  is  joint 
and  several.  Either  may  be  held  liable  for  the  whole  loss,  but 
equity  decrees  contribution  between  co-trustees  where  the  guilt 
is  equal  to  indemnity  against  liability  on  the  part  of  one  trustee 
whose  fault  is  not  great. 

(e)  Personal  Liability  of  Trustee  with  Lien:  If  a  trustee  has  com- 
mitted a  breach  of  trust  and  has  in  his  possession  and  ownership  the 
product  of  the  breach,  the  beneficiary  may  be  accorded  a  right  to 
collect  damages  and  to  have  a  lien  on  the  property  which  is  the 
product  of  the  breach. 

P.  REMEDIES  OF  BENEFICIARIES  UNDER  TRUSTS,  TRACING  THE  TRUST 
RES — THE  BONA  FIDE  PURCHASER  RULE 

(a)  Recovery  of  the  Trust  Res  or  its  Substitute — Tracing:  The 
beneficiary,  or  a  substitute  trustee  representing  him,  may  follow  the 
trust  res  or  its  substitute  into  the  hands  of  all  persons  except  pur- 
chasers without  notice  of  the  trust,  and  procure  a  decree  for  the  return 
of  the  trust  property  or  its  product  to  the  trust  fund. 

(b)  Tracing  Trust  Funds — Sufficiency  of  Identification:  In  order 
that  a  beneficiary  or  a  trustee  representing  him  may  recover  the  trust 
property  or  its  proceeds,  he  must  identify  the  property  claimed  as 
the  original  trust  res  or  as  the  product  of  it. 

(c)  Necessity  of  Election  Between  Tracing  and  Damages:  Where 
the  trustee  or  a  third  person  has  rendered  himself  personally  liable 
to  the  beneficiary  by  committing  or  joining  in  a  breach  of  trust,  and 
the  trust  res  involved,  or  its  substitute,  can  be  traced  into  the  hands 
of  one  not  a  bona  fide  taker  for  value,  the  beneficiary  must  elect 
between  the  recovery  of  damages  and  tracing  as  to  each  transaction. 

(d)  The  Bona  Fide  Purchaser  Rule: 

1.  One  who  acquires  of  value  a  legal  interest  in  property  with- 
out notice  that  there  is  an  outstanding  trust  or  other  equitable 
interest  in  the  property  in  question  may  hold  it  free  of  such 
equitable  interest — this  is  the  so-called  "bona  fide  purchaser  rule." 

2.  The  purchaser  must  have  both  paid  value  and  obtained  his 
legal  title  without  notice  of  the  equity.  "Giving  value"  includes 
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the  transfer  of  any  property  interest :  a  change  in  status:  or  tak- 
ing property  as  security  for,  or  in  payment  of,  a  pre-existing 
debt ;  but  not  a  mere  promise  to  pay  or  to  do  any  other  act.  One 
who  has  paid  part  of  the  price  before  notice  of  an  equity  and 
acquired  the  full  legal  title  is  protected  to  a  partial  extent. 

3.  Notice  of  an  equity  may  be  actual  or  constructive,  and  it  may 
exist  because  the  purchaser  had  knowledge  of  facts  putting  him 
on  inquiry  which,  if  investigated  with  reasonable  care,  would 
have  disclosed  the  outstanding  equity. 

Q.  REMEDIES  OF  BENEFICIARIES  UNDER  TRUSTS  PARTICIPATION"  IX  A 

BREACH  BARRING   OF  REMEDIES 

(a)  Actions  Against  Third  Persons  for  Damaging  Trust  Property: 
Where  a  third  person  alone  does  an  act  which  causes  damage  to  the 
trust  property,  he  may  be  held  liable  therefor.  The  action  should  be 
brought  by  the  trustee,  but  the  beneficiary  may  sue  in  equity  if  the 
trustee  refuses  or  neglects  to  bring  a  suit. 

(b)  Inaction  of  the  Beneficiary — Laches:  Regardless  of  statutes  of 
limitation,  if  the  beneficiary,  without  reasonable  excuse,  fails  to  a>- 
sert  his  right  and  seek  his  remedy  for  a  long  period,  and  because  of 
this  inaction  it  has  been  rendered  difficult  or  impossible  for  the  de- 
fendant to  make  an  adequate  defense,  the  beneficiary  may  be  held 
guilty  of  laches,  and  his  remedy  regarded  as  barred. 

EL  CONCLUSION 

The  review  of  some  specific  trust-related  problems  described  else- 
where in  this  report  with  these  basic  trust  principles  in  mind  effec- 
tively illustrates  the  regular  divergence  of  the  federal-Indian  trust 
relationship  from  basic  trust  law  principles.  It  can  be  seen  that  many 
of  these  principles  could  have  ready  application  to  the  federal-Indian 
trust  and  that  many  of  the  past  problems  reviewed  would  not  have 
occurred  had  the  federal  trustee  been  bound  by  the  most  basic  of 
trust  concepts. 

Even  the  determination  of  what  past  conflicts  between  Indian  tribes 
and  the  federal  government  are  properly  classified  as  trust  problems 
is  hampared  by  the  present  lack  of  guidelines  and  definition.  Those 
described  herein  are  readily  recognized  as  trust  problems  by  scholars, 
lawyers,  the  Indian  people  and.  frequently,  the  Federal  government. 

The  utility  of  this  review  then  is  twofold.  It  highlights  past  prob- 
lems and  offers  one  approach  to  the  resolution  of  that  problem — the 
resolution  being  the  adoption,  in  one  form  or  another,  of  definitions 
and  standards  of  conduct  that  will  control  the  Federal-Indian  trust 
relationship. 
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(By  Roman  Bitsuie) 

A  general  study  of  water  resources  use  development  in  the 
Southwest  and  West  affecting  Indian  rights.  Looks  primarily 
to  influences  of  federal  agencies,  state  and  local  interests,  and 
congressional  actions,  as  determinants  of  water  use  and  de- 
velopmental policy  decisions  which  have  disregarded  or  sac- 
rificed Indian  interests  and  rights. 

Introductory  Statement 

The  Bureau  of  Reclamation  has  almost  always  viewed  the  Indians 
and  their  water  rights  as  obstacles  in  the  path  of  reclamation  proj- 
ects. The  Bureau's  allies  use  of  the  Indians  for  obtaining  reclamation 
projects  have  at  the  same  time  infringed  upon  their  rights  and  ig- 
nored their  needs. 

The  United  States  has  in  the  past  adopted  two  legal  principles  re- 
garding rights  to  the  use  of  water  acquired  in  the  Western  United 
States  by  private  individuals  and  corporations.  The  modified  riparian 
doctrine'  gave  the  right  to  the  use  of  water  in  a  stream  by  ownership 
of  land  which  is  riparian.1  The  prior  appropriations  doctrine,  the  sec- 
ond principle,  was  a  right  obtained  simply  by  taking  the  wrater  and 
applying  it  to  a  beneficial  use;  priority  in  time  is  the  determining 
factor.2 

In  1908  a  third  doctrine  of  water  rights  was  propounded  by  the 
U.S.  Supreme  Court  in  the  case  of  Winters  v.  U.S.  The  water  rights 
issued  in  Winters  was  argued  on  constitutional  grounds  relationship 
between  the  Federal  government  and  Indian  tribes,  and  secondarily 
on  economic  consideration  for  the  affected  tribe.  In  brief,  the  court 
specified  that  "Indian  tribes,  by  making  treaties  for  lands  did  not 
abrogate  or  diminish  their  prior  and  paramount  rights  to  the  use  of 
the  water  on  or  by  which  their  reservations  were  located."  More  gen- 
erally, the  court  was  saying  that  when  the  Indians  reserved  rights  to 
the  use  of  water  for  themselves  or  when  Congress  or  Executive  Branch 
of  the  U.S.  reserved  for  them,  the  rights  thus  reserved  were  enough  to 
make  the  reservations  liveable.3 
_  Later,  decisions  established  that  Indians  have  prior  and  superior 
rights  to  any  beneficial  uses  of  water,  both  at  the  present  time  and  in 
the  future.  The  Supreme  Court  stated  this  holding  more  clearly  in 
Conrad  Investment  Company  v.  U.S.*  These  early  decisions  were  re- 

1  Joseph  L.  Sax,  Water  Law,  Planning  and  Policy,  Indianapolis;  Bobbs-Merrill  (1968), 

2  Sax.  op.  oit.,  pp.  2—3. 

3  Winters  v.  United  States,  207  U.S.  564,  575-577  (1907). 

*  Conrad  Investment  Company  v.  United  States,  161,  Fed.  829  (CA  9,  1908). 
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affirmed  by  the  court  in  subseqeunt  cases  including  the  19G3  case  of 
Arizona  v.  California.5 

In  Colorado  River  Compact  of  1922  along  with  the  1049  Upper 
Colorado  River  Basin  Compact  allocated  all  of  the  water  in  the  <  Colo- 
rado River  without  regards  to  the  1908  court  decision  on  Indian  Water 
Rights.  The  tribes  obligated  to  the  Colorado  River  water  are  the 
Navajo,  the  Jicarilla  Apache  in  Xew  Mexico,  the  Southern  Utes  and 
the  Ute  Mountain  Utes  in  Colorado. 

In  the  Southwest  where  water  is  measured  in  droplets,  the  use  of 
water  is  essential  for  any  economic  venture.  The  Indians  having 
"prior  and  paramount  rights"  to  the  use  of  water  have  constantly 
been  included  in  project  development,  and  most  often  neglected.  The 
Central  Arizona  Project  (CAP)  authorized  by  the  Colorado  River 
Basin  Project  Act  of  1968  is  one  example.  The  politicians  and  bureau- 
crats have  even  gone  to  the  extent  of  sacrificing  the  Indian  tribes  at 
the  expense  of  energy  shortage.  The  Secretary  of  the  Interior,  as 
trustee  to  Indian  tribes,  has  failed  continuously  in  fulfilling  his  trust 
responsibility  and  obligations  to  the  Indian  tribes. 

Congress  of  the  United  States  has  continued  to  rely  upon  the  bene- 
fit-cost analysis  as  the  primary  tool  for  decision  making.  This  analysis 
has  tended  to  deny  projects  needed  for  the  Indian  tribes  because  the 
Indians  have  been  placed  in  the  worst  land  in  the  West,  thus  the  con- 
struction of  any  project  will  be  more  costly  and  it  lowers  the  benefit- 
cost  ratio.  The  U.S.  Government  is  obligated  to  fulfill  the  needs  of  the 
Indian  tribes  that  are  not  subject  to  the  benefit-cost  analysis. 

GENERAL  BACKGROUND 

Colorado  River  Development 

The  Desert  Land  Act  of  1877  gave  a  tremendous  push  to  the  settle- 
ment of  the  Colorado  River  Basin  area  and  promoted  economic  de- 
velopment through  irrigation  projects.  Desert  lands  generally  were 
described  as  those  lands  which  would  not  produce  some  agricultural 
crop  without  irrigation.  The  Act  provided  that  any  citizen  would  re- 
ceive up  to  320  acres  of  desert  land  by  providing  water  not  claimed  by 
other  water  users  (i.e.,  farmers,  ranchers  or  miners)  to  produce  crops.0 

In  1902  Congress  enacted  the  Federal  Reclamation  Act.  It  provided 
that  the  money  received,  from  the  sale  and  disposal  of  government 
lands  in  the  western  states,  be  set  aside  in  a  reclamation  fund,  to  be 
used  for  the  surveying  and  construction  of  irrigation  projects  in  the 
lands  of  western  territories.7  Under  the  Act,  Congress  hoped  to  pro- 
mote homesteading  and  the  development  of  the  West  by  limiting 
the  farms  of  160  acreage  eligible  to  receive  BuRec  irrigation  water. 
This  reclamation  service  became  known  as  the  Bureau  of  Reclamation 
m  1923.  The  Salt  River  Project  of  Central  Arizona  was  one  of  the  first 
reclamation  projects  built  under  this  Act.8 

*  Arizona  y.  California,  373  U.S.  546.  59S-G00  (1963). 
1974 Wpp  nT^20ter  and  Life:  A  New  Look  at  Antral  Arizona  Project  Facts  and  Figures,  May, 
7  Reclamation  Law.  32  Stat.  388  (1902),  43  U.S.C.  391. 
Bureau  of  Reclamation,  Reclamation  Instruction  Series  110,  Part  116.4. 12. A  (1959). 
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In  1911  Congress  passed  the  Warren  Act  which  allowed  the  federal 
government  to  sell  excess  water  that  is  stored  in  reservoirs  or  that 
can  be  carried  through  canals  or  reclamation  projects.9 

In  1921  Congress  authorized  the  Colorado  River  Basin  states— Ari- 
zona, California,  Nevada,  New  Mexico.  Utah,  Colorado  and  Wyom- 
ing— to  negotiate  on  the  division  of  the  Colorado  River  water.  "Nego- 
tiations between  the  states  of  the  Colorado  River  Basin  let  to  the 
general  agreement  that  an  interstate  compact  between  the  Basin  states 
would  provide  the  best  menus  to  an  acceptable  and  equitable  apportion- 
ment of  the  river.'' 10  By  April  1923,  all  of  the  Colorado  River  Basin 
state.-,  except  Arizona,  had  ratified  the  compact.  The  compact,  how- 
ever, did  not  become  effective  until  June  25,  1928  after  the  Boulder 
( Janyon  Project  Act  allowed  a  compact  to  take  effect  with  the  approval 
of  only  six  states.11 

The  Colorado  River  Compact  divided  the  Colorado  River  Basin  into 
an  Upper  and  Lower  Basin  with  all  the  drainage  of  Colorado  and 
Wyoming  entirely  Avithin  the  lower  Basin.  Arizona.  Utah  and  New 
Mexico  include  territory  within  each  of  the  two  basin,  the  diversion 
point  being  at  Lee  Ferry. 

The  compact  apportioned  the  beneficial  consumptive  use  of  water 
between  the  Upper  and  Lower  Basins.  Consumptive  use  is  defined  as 
the  amount  of  water  diverted  less  the  amount  of  water  returned  to  the 
river  for  others  to  use.  Both  basins  were  allocated  a  beneficial  consump- 
tive use  of  7.5  million  acre-feet  (maf )  per  year.  Upper  Basin  states 
must  allow  enough  water  to  flow  into  the  Lower  Basin  so  that  over  any 
consecutive  ten-year  period,  not  less  than  a  total  of  75  million  acre- 
feet  (maf),  measured  at  Lee  Ferry  is  received  by  the  Lower.12 

In  1927  the  Colorado  Front  Work  and  Levee  System  was  authorized. 
It  provided  funds  for  the  purpose  of  controlling  floods,  improving 
navigation  and  regulating  the  flow  of  the  Colorado  River  in  the  Lower 
Basin.13 

In  1929  California  persuaded  the  Congress  to  pass  the  Boulder 
Canyon  Project  Act.  The  Act  and  the  California  Limitation  Act  pro- 
vided that  the  Colorado  River  Basin  Compact  "would  become  effective 
only  when  approved  by  California  and  at  least  five  of  the  other  basin 
states.  It  further  provided  that  California  would  be  required  to  agree 
'irrevocably  and  unconditionally'  to  limit  its  consumptive  use  of  the 
Colorado  River  water  to  an  amount  not  to  exceed  4.4  million  acre-feet 
(maf)  per  year  of  the  water  apportioned  to  the  Lower  Basin;"14 
plus  not  more  than  y2  °f  the  excess  or  surplus  unapportioned  by  the 
compact. 

Approved  March  4.  1928,  the  Act.  together  with  the  California 
Limitation  Act,  reserved  Lower  Basin  mainstream  water  for  the  State 
of  Arizona  and  the  State  of  Nevada,  and  provided  protection  to  the 
Upper  Basin  states  against  unlimited  development  beyond  the  allo- 
cated 4.4  maf  for  the  State  of  California. 


*  Indian  Water  and  Life:  A  New  Look  at  Central  Arizona  Project  Facts  and  F inures, 
May.  1974,  pp.  1-3. 

10  Report  of  the  Committee  on  Interior  and  Insular  Affairs,  U.S.  Congress.  Problems  of 
Electrical  Poiccr  Production  in  the  Southwest,  Washington,  D.C.  (1972),  p.  272. 
n  Problem*  of  Electrical  Power  Production  in  the  Southwest,  op.  cit.,  p.  273. 

12  Spp  Colorado  River  Compact  Act:  42  Stat.  171  (1921)  and  70  Cong.  Rec.  324  (1924). 

13  Indian  Water  and  Life:  A  New  Look  at  Central  Arizona  Project  Facts  and  Figures, 
May  1974,  pp.  1-6. 

14  Problems  of  Electrical  Poxccr  Production  in  the  Southxcest,  op.  cit.,  p.  273. 
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The  Boulder  Canyon  Project  Act  also  allowed  the  constnictioil  of 
Hoover  Dam  (originally  Boulder)  and  power  plant,  Parker  Dam, 
and  the  All-American  Canal  in  California.10  The  construction  of  I  bese 
projects  completely  changed  the  river  cycle  along  the  lower  river.  It 
eliminated  the  annual  floods  and  droughts,  but  also  introduced  sedi- 
mentation problems  as  well  as  salinity  problems. 

The  Boulder  Canyon  Project  Adjustment  Act  of  1910  gave  the 
Secretary  of  Interior  the  power  to  establish  charges  for  electricity 
production  at  Hoover  Dam  and  spelled  out  how  the  money  received 
from  the  project  was  to  be  used.  Pursuant  to  this  Act,  50  years  of  con- 
tracting for  electricity  from  the  Hoover  Power  Plant  were  made  with 
cities  and  other  power  users.10 

In  1944  Arizona  finally  ratified  the  Compact 17  and  in  the  same  year 
was  guaranteed  2.8  million  acre  feet  (maf )  of  water  from  the  Colorado 
River  subject  to  availability.  At  the  same  time,  the  state  made  a  con- 
tract with  the  Secretary  of  the  Interior  for  delivery  of  Arizona's  al- 
location of  2.8  maf  per  year.  The  contract,  however,  did  not  mention 
how,  when  or  where  the  water  would  be  delivered.18 

The  Mexican  Water  Treaty  was  ratified  on  February  3,  1944  and 
became  a  law  on  November  27, 1945.  The  Treaty  guarantees  to  Mexico 
the  right  to  receive  1.5  maf  of  Colorado  River  water  annually.  It  also 
provides  that  in  any  given  year,  when  there  is  a  surplus  of  Colorado 
River  water,  the  U.S.  must  give  additional  water  to  Mexico,  but  not 
more  than  1.7  maf  per  year.  Lastly,  if  extreme  drought  should  prevent 
the  guaranteed  delivery,  the  1.5  maf  could  be  reduced  in  the  same 
proportion  as  consumptive  use  in  the  U.S.  is  reduced.19 

On  October  11,  1948  the  Five  Upper  Colorado  River  states  made  a 
compact  dividing  the  7.5  maf  of  the  Colorado  River  water.  Arizona 
was  allocated  with  a  consumptive  use  of  50,000  acre-feet  of  water  from 
the  Upper  Basin;  Colorado  allocated  51.75  percent;  New  Mexico, 
11.25  percent;  Utah,  23  percent;  and  Wyoming.  14  percent.20 

The  Colorado  River  Compact  of  1923  and  the  Upper  Colorado  River 
Basin  Compact  of  1948  allocated  all  of  the  water  in  the  Colorado  sys- 
tem without  regards  to  the  1908  court  decision  on  Indian  water  rights. 

The  Bureau  of  Reclamation  submitted  the  first  feasible  CAP  pro- 
posal to  the  Congress  in  1947.-1  Arizona's  irrigators,  supported  by  the 
bankers,  food  processors  and  local  merchants,  have  rationalized  that 
if  only  Arizona's  water  supply  could  be  augmented,  the  state's  econ- 
omy could  continue  to  prosper.  Arizona's  Senator,  Carl  Hay  den,  the 
project's  chief  sponsor,  occupying  a  senior  position  on  the  Senate 
Appropriations  Committee,  was  a  major  influence  of  appropriating 
money  to  study  CAP  feasibility.22 

In  1952,  Arizona  v.  California  was  initiated  and  dragged  on  for 
11  years.23 


15  Boulder  Canyon  Project  Act :  42  Stat.  171  (1921)  and  70  Cong.  Rec.  324  (19?^ 

16  Indian  Water  and  Life:  A  New  Look  at  Central  Arizona  Facts  and  Figures,  op.  cit., 
pp.  1-8. 

17  Problems  of  Electrical  Power  Production  in  the  Southwest,  op.  cit.,  p.  273. 

18  Ibid.,  op.  cit.,  p.  274. 

19  Ibid.,  op.  cit.,  p.  274. 

20  Ibid.,  op.  cit.,  p.  274. 

21  U.S.  House  of  Representatives,  Colorado  River  Basin  Project,  Report  No.  1312,  90th 
Congress,  2nd  Session.  1968,  p.  27. 

22  The  Nader  Task  Force  on  the  Bureau  of  Reclamation,  Damming  the  West,  Washington, 
D.C.  (1971),  p.  126. 

23  Arizona  v.  California,  373  U.S.  546,  598-600  (1963). 
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In  1056  Congress  passed  the,  Colorado  Rivet1  Storage  Project  Act 
which  authorized  the  construction  of  larger  water  development  proj- 
ects to  be  used  for  several  purposes.  The  Act,  along  with  the  1928 
Boulder  Act,  says  that  the  collection  and  use  of  water  for  producing 
electric  power  shall  not  reduce  the  water  apportioned  for  domestic 
or  agricultural  purposes  under  the  Colorado  River  Compact.  This 
means  that  water  cannot  be  released  from  storage  for  electric  power 
production  unless  it  can  be  recaptured  or  stored  downstream.  By  1963 
construction  of  Upper  Basin  dams  under  the  Colorado  River  Storage 
Project  Act  was  well  underway.  Flaming  Gorge  and  Navajo  Dam 
began  storing  water  in  1962  and  Glen  Canyon  Dam  in  1963.24 

( )n  June  3,  1963  the  U.S.  Supreme  Court  finally  issued  its  opinion 
and  on  March  3,  1964  its  decree  concerning  the  Arizona  v.  California. 
By  this  opinion  and  decree,  Arizona  finally  secured  an  adjudication  of 
its  annual  entitlement  to  2.8  maf  of  mainstream  water  from  the  Colo- 
rado River.  Arizona  is  also  allocated  with  an  additional  1.5  maf  of 
water  per  year.  Water  from  the  Colorado  River  tributaries  within 
Arizona  borders  was  not  to  be  considered  a  part  of  the  state's 
allocation.25 

The  Supreme  Court  judgement  under  Arizona  v.  California  of  1964 
suggested  that  the  Secretary  of  the  Interior  and  the  states  follow  the 
guidelines  set  forth  by  the  Boulder  Canyon  Project  Act  in  dividing 
Lower  Colorado  River  Basin  water  between  the  Lower  Basin  States. 
Under  this  judgment,  Arizona,  as  noted,  was  allotted  2.8  maf;  Cali- 
fornia, 4.4 ;  and  Nevada,  300,000  acre-feet  annually.  The  uncommitted 
water  was  apportioned  between  California  and  Arizona  equally,  each 
allowed  to  use  1/2  °f  the  surplus  water.  Nevada  may  be  allowed  to 
share  in  Arizona's  surplus.26  The  1908  decision,  Winters  v.  U.S.  was 
reaffirmed  by  the  decision  of  Arizona  v.  California. 

The  Supreme  Court  stated  that  the  Indian  reservations  along  the 
mainstreams  below  Hoover  Dam  had  the  priority  to  use  the  river  water 
based  on  the  date  the  reservation  was  established.  The  amount  of  water 
needed  was  based  on  the  amount  of  practicably  irrigable  lands.  The 
decree  also  states  that  in  the  event  there  is  not  enough  water  in  the 
river  to  meet  the  annual  consumptive-use  requirements  in  the  Lower 
Basin  of  7.5  million  acre-feet;  the  first  water  rights  to  be  satisfied  are 
the  ''present  perfected  rights''  along  the  river  in  the  order  of  their 
priority  dates.  The  Five  Colorado  River  Indian  reservations  have 
"'present  perfected  rights"  to  the  Colorado  River  Basin.27 

The  day  after  the  U.S.  Supreme  Court  delivered  its  ruling.  Senator 
Carl  Ilayden,  now  Chairman  of  the  Senate  Appropriations  Committee, 
introduced  S.  1658  to  authorize  CAP.  From  this  point  on,  prolonged 
and  complex  negotiations  evolved,  not  only  between  Arizona  and  Cali- 
fornia, but  among  all  the  states  of  the  Colorado  River  Basin.  The 
Bureau  of  Reclamation  and  the  State  of  Arizona,  however,  continued 
to  work  hand-in-hand  until  President  Johnson  signed  the  bill  on  Sep- 
tember 30,  1968.28 


24  Colorado  River  Storage  Project  Act.  70  Stat.  105  (1956). 

25  Arizona  v.  California,  opinion,  373  U.S.  546  (1963)  ;  decree,  376  U.S.  (1964). 
2C  Problems  of  Electrical  Power  Production  in  the  Southwest,  op.  cit.,  p.  276. 

28  Nader,  Damming  the  West,  op.  cit.,  p.  131. 
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GENERAL  DISCUSSION  OF  POLICY  IMPLICATIONS 

A  uthori&mg  the  Central  Arizona  Project 

The  Pacific  Southwest  Water  Plan  grew  out  of  a  letter  from  Chair* 
man  Aspinall  (D-Colorado)  to  the  then  Secretary  of  Interior,  Stewar  t 
Udall,  written  in  19C>^  and  requesting  "an  outline  of  a  coordinating, 
comprehensive  pattern  under  which  the  Southwest's  water  and  power 
needs  might  be  satisfactorily  provided  for."29  The  suggestion  pro- 
moted the  Colorado  River  Basin  states  to  come  to  an  agreement  on  the 
construction  of  CAP. 

AspinalFs  price  for  supporting  CAP  was  "reserving  the  Upper 
Basins'  share  of  the  Colorado  River  water,  lest  CAP  and  existing 
Lower  Basin  projects  absorb  the  Upper  Basin's  share."  As  a  result, 
Aspinall  got  Congress  to  approve  the  Animas-La  Plata,  Delorcs.  Dal- 
las Creek,  San  Miguel  and  West  Divide  Projects.  Projects  worth  a 
total  of  392  million  dollars  were  to  be  located  within  his  own  Con- 
gressional district."  30 

"The  live  projects  were  intended  to  provide  water  for  irrigating 
short-season,  high  altitude  cropland.  The  inefficiency  of  such  irrigation 
led  the  Bureau  of  Reclamation  to  find  that  the  projects  had  direct 
benefit-cost  ratios  barely  exceeding  1.0."  31  If  a  project  is  economically 
feasible,  benefits  exceeding  costs,  then  the  ratio  of  benefit-cost  is  greater 
than  1.0  Congressmen  often  rely  on  the  benefit-cost  ratio  as  a  statistical 
summary  of  a  project's  relative  desirability.  And  of  course,  feasibility 
reports  served  as  the  basis  of  winning  Congressional  authorization  and 
appropriations  for  project  construction. 

"All  projects  were  expensive:  cost  per  acre  for  irrigation  ranged 
from  $630  to  $1,710  and  the  investment  per  farm  ranged  from  $140,000 
to  $273,000."  32  Knowing  that  it  was  expensive,  Aspinwall  included 
the  package  deal  in  the  CAP  proposal. 

In  August  1965,  HIv  4071,  authorizing  CAP  along  with  the  five  proj- 
ects, was  again  introduced.  The  authorization  of  this  bill  was  to  con- 
struct Marble  Canyon  Dam  in  addition  to  Hualapai  Dam  of  Grand 
Canyon.  Arizona.  The  Sierra  Club  and  other  conservation  groups  op- 
posed such  a  construction  in  order  to  preserve  the  scenic  beauty  and 
protect  the  environment.  The  bill  also  included  a  provision  that  would 
raid  the  Columbia  River  System  of  the  State  of  Washington,  which 
Senator  Jackson  opposed  strongly.33 

With  conflicting  interests  of  politicians.  Secretary  of  Interior  Udall 
redirected  the  CAP  proposal.  Instead  of  authorizing  the  Grand  Can- 
yon Dams,  Secretary  Udall  called  for  an  approval  of  a  prepaid  federal 
share  in  the  output  of  a  private  thermal-generating  plant  that  would 
provide  power  for  CAP  pumping  operations. 

The  Secretary's  report  eliminated  previous  proposals  and  contro- 
versies but  under  this  new  scheme,  ''high  municipal  and  industrial 
(M&I)  water  charges  and  a  special  property  tax  levied  on  land  in  the 
CAP  area  would  subsidize  the  irrigation  costs  which  farmers  were 
incapable  of  repaying  themselves."  34 


29  Nader,  Damming  the  West,  op.  cit. 

30  Nader,  Damming  the  West,  op.  cit.,  p.  135. 

31  Nader,  Damming  the  West,  op.  cit.,  p.  135. 

82  Nader,  Damming  the  West,  op.  cit.,  pp.  135-136. 
88  Nader,  Damming  the  West,  op.  cit.,  pp.  137-13S. 
34  Nader,  Damming  the  West,  op.  cit.,  p.  137. 
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Tn  February  19G7,  the  Secretary  of  Interior  recommended  legis- 
lation to  authorize  CAP  without  mainstream  dams,  and  incorporate 
the  administration's  proposal  for  acquiring,  through  the  pre-purchaae 
arrangement,  the  necessary  project  pumping  power.  0  S.  1004  doc-, 
however,  include  the  five  Upper  Basin  projects  and  criteria  for  operat- 
ing all  the  dams  on  the  river. 

The  State  of  California  had  continued  to  oppose  and  even  came 
to  the  point  of  killing  the  CAP  bill  long  after  the  19G3  Supreme  Court 
decision.  California  opposed  their  allocation  of  only  4.4  maf  per  year, 
and  claimed  the  said  amount  was  not  sufficient.  Thus,  they  threatened 
the  State  of  Arizona  that  unless  their  demand  of  a  guarantee  of  1.1 
maf  per  year,  even  in  the  years  of  shortages,  was  met,  they  were  going 
to  kill  the  bill.  Consequently,  S.  1004  included  the  4.4  maf  of  water 
priority  to  California,  but  limited  it  to  only  27  vears.36 

On  September  30,  1968  the  Colorado  River  Basin  Project  Act  (P.L. 
90-537)  became  law.  Under  this  Act,  California  was  guaranteed  4.4 
maf  of  water  per  year  before  any  water  could  be  diverted  for  CAP. 

Central  Arizona  Project 

The  legislative  history  and  the  wording  of  the  1968  Act  indicate 
that  the  "CAP  was  not  authorized  for  the  purpose  of  replenishing 
the  supply  of  groundwater."  However,  "it  was  designed  primarily 
as  a  rescue  project  for  the  Central  Arizona  economy,''  and  that  agri- 
culture should  be  given  long-term  relief  (50  years)  and  without  any 
limitation.  "Another  purpose  was  to  aid  the  Indians  in  expanding  their 
irrigated  acreage  to  meet  the  trust  responsibility  of  the  federal  gov- 
ernment to  the  Indians.'- 37 

Contrary  to  the  legislative  history  of  the  Act,  the  State  of  Arizona, 
supported  by  the  BuRec  and  later  the  Secretarial  decisions  of  Decem- 
ber 15,  1972,  concluded  that  "it  was  in  recognition  of  the  declining 
water  table  and  the  approaching  infeasibility  of  pumping  for  irri- 
gation purposes  that  CAP  was  authorized  as  the  first  unit  of  the  Colo- 
rado River  Basin  Project."  38 

Furthermore,  the  construction  of  CAP  was  to  permit  a  more  gradual 
transition  toward  a  predominant^  M&I  use  of  water.  Consequently, 
under  the  Colorado  River  Basin  Project  Act,  no  new  irrigation  was 
opposed. 

The  Secretary  of  Interior  has  been  empowered  to  make  prepayment 
arrangements  to  acquire  an  entitlement  to  the  delivery  of  a  portion  of 
the  electric  output  of  a  large  thermal-generating  power  plant  to  serve 
the  project's  pumping  needs. 

The  political  reality  of  project  development  is  such  that  only  grati- 
fied benefits  and  costs  significantly  affect  project  designs,  operations 
and  economic  feasibility.  Although  the  Bureau  of  Reclamation  still 
perceives  itself  as  primarily  a  water  agency,  it  needs  the  revenue  from 
power  plants  to  justify  and  help  pay  for  the  large  subsidies  given  by 
reclamation  projects. 


35  U.S.  Bureau  of  Reclamation,  Summary  Report — Central  Arizona  Project  xcith  Federal 
Repayment  Power  Arrangements,  Feb.  1967. 

36  Nader,  op.  ext.,  p.  137. 

37  Hearings  before  tbe  Committee  on  Interior  and  Insular  Affairs,  U.S.  Senate.  94th 
Cong..  1st  Session,  Indian  Water  Rights  of  the  Five  Central  Tribes  of  Arizona,  Washington, 
D.C.,  Oct.  23-24,  1975.  pp.  76-77. 

38  Indian  Water  Rights  of  the  Five  Central  Tribes,  op.  cit.,  p.  74. 


210 


CAP  estimated  construction  cost  totals  1.4  billion  dollars,  including 
about  one  billion  dollars  for  the  Central  Arizona  unit  and  0.4  billion 
dollars  for  the  five  participating  projects  of  the  Upper  Basin.39 

Under  the  Colorado  River  Basin  Project  Act.  several  provisions 
have  clearly  stressed  that  Indian  interests  and  needs  were  above  that 
of  non-Indians.  Indians  do  not  have  to  pay  for  constructing  CAP.  as 
long  as  their  lands  stay  in  Indian  ownership.  Non-Indians  can  only  use 
CAP  agricultural  water  on  land  which  was  irrigated  at  any  time  be- 
tween 1936-1968.  The  Secretary  of  Interior  is  empowered  to  decide 
what  part  of  the  CAP  operation  and  maintenance  costs  the  Indians 
are  to  repay,  but  it  may  not  be  above  the  amount  specified.40 

The  State  of  Arizona,  contrary  to  Indian  interests,  has  suggested 
that  Indians  are  to  be  treated  as  any  other  state  citizen,  suggesting  that 
their  interest  in  obtaining  CAP  water  should  not  be  special.  The  state 
has  indicated  that  the  Indian  should  receive  as  little  as  81/2%  of  CAP 
agricultural  water  over  the  life  of  the  project  (50  years),  an  average 
of  68.000  acre-feet  annually.41 

The  Bureau  of  Reclamation  has  indicated  that  20  percent  of  CAP 
agricultural  water  is  a  fair  share  for  the  Indians  over  the  50-year 
period,  an  average  of  approximately  160,000  acre-feet  per  year.  The 
Indians,  however,  have  asked  for  a  flat  amount  of  445,000  acre-feet  an- 
nually, not  a  percentage  of  agricultural  waters- 
Secretarial  execution  of  a  contract  with  the  Central  Arizona  Water 
Conservation  District  for  delivery  of  CAP  water  and  repayment  of 
project  costs  and  the  decisions  regarding  the  priorities  for  water  use 
and  the  allocation  of  irrigation  water  between  Indian  reservations  and 
non-Indian  lands  was  published  on  December  20. 1972  ( :)7  FR28082).43 

"Regarding  the  allocation  of  CAP  water  and  the  repayment  plan, 
well  over  50%  of  all  material  the  SecretanT  considered  was  never  pro- 
vided to  the  Indians  until  after  the  proposed  decision  was  published. 
Significant  material  provided  by  the  Indians  to  the  Secretary  was  not 
included  in  the  materials  considered/' 44 

Indians  were  not  represented  when  meetings  were  held  between  the 
Arizona  Water  Commision  (AWC)  and  the  Bureau  of  Reclamation. 
AWC  is  a  state  agency  charged  with  the  protection  and  promotion  of 
Arizona's  interests  to  the  Colorado  River  water  and  is  also  charged 
with  the  water  resources  plan.  The  minutes  of  the  meeting  involving 
discussion  concerning  the  Indian  water  allocations  were  always  pro- 
vided to  AWC  but  provided  to  the  Indians  only  upon  specific  requests. 
Consequently,  the  proposed  Indian  allocation  was  20%  or  395,000  acre- 
feet  annual  depletion,  without  any  significant  technical  material  for 
the  Secretary  to  use  in  making  his  decision,  other  than  this  recom- 
mendation of  the  Bureau  of  Reclamation.45 

The  Secretary  of  Interior  has  only  conferred  with  AWC  and 
CAWCD.  regarding  the  allocation  of  project  water  and  AWC  was 
the  prime  sponsor  of  allocating  water  to  Indians  and  non-Indians.  The 


;:n  Nader.  Damming  the  West,  op.  ext.,  p.  123. 

40  Indian  Water  and  Life,  pp.  III-9. 

41  Ibid.,  pp.  IH-20. 
**  Ibid.  pp.  111-20. 

45  Indian  Water  Rights  of  the  Five  Central  Tribes  of  Arizona,  op.  cit.,  p.  64. 

**  Ibid.  p.  70. 

«  Ibid,  pp.  92-93. 
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history  of  Secretary  reliance  on  the  A.WC  began  when  the  Secretary 
utilized  the  Bureau  of  Reclamation  (BuRec)  to  allocate  CAP  water.40 
The  BuRec,  in  the  process  of  making  the  technical  study,  did  not 
consider  itself  to  have  a  fiduciary  duty;  it  continually  relied  upon  data 
from  the  AWC. 

The  Bureau's  estimate  of  acre-feet  of  project  water  required  for  each 
reservation  was  obtained  by  subtracting  the  available  surface  and 
groundwater  from  the  total  water  requirement,  multiplied  by  L176  to 
allow  for  a  15%  loss  in  the  distribution  systems  from  the  amount  deliv- 
ered canal  side.  The  total  water  requirement  was  computed  on  the  basis 
of  4.59  acre-feet  per  acre,  which  was  multiplied  to  the  "present  devel- 
oped acreage"  on  each  reservation.  The  criteria  of  "presently  developed 
acreage"  as  a  basis  of  computation  is  contrary  to  the  Act,  its  legislative 
history  and  the  fiduciary  duty  of  the  U.S.  to  the  Indians.47 

"All  five  Central  Arizona  tribes  disagree  with  the  findings  of  the 
Bureau  of  Reclamation  concerning  the  Indian  acreage  to  be  irrigated 
by  CAP."  48  All  tribes  maintain  their  right  to  use  as  much  water  as  can 
be  beneficially  utilized  on  their  reservations. 

The  Bureau  of  Reclamation  has  used  the  figure  4.50  acre-feet  of 
project  water  requirement  to  irrigate  an  acre.  The  Salt  River  Indian 
Tribe  has  opposed  this  inaccurate  estimate,  maintaining  that  the  actual 
nse  is  6.25  acre-feet  per  acre.  "The  logic  of  discarding  the  claims  of 
water  duty  of  the  Salt  River  Tribe  because  it  differs  from  the  'normal 
water  duty'  is  indefensible.  The  basis  of  water  duty  should  be  limited 
only  by  reasonable  and  beneficial  use  and  the  amount  of  water  to  which 
the  tribes  are  legally  entitled.  The  Salt  River  Tribe  has  demonstrated 
the  reasonable  beneficial  use  and  legal  rights  for  G.25  acre-feet  of  water 
per  acre."  49 

The  most  recent  computations  of  water  duty  requirements  have 
shown  that  the  need  for  water  presently  exceeds  0.25  acre-feet  per 
acre."'0 

The  Gila  River  Tribe  along  with  the  Papago  and  Salt  River  Tribes 
also  have  objected  to  the  Bureau's  groundwater  computations. 

"Except  for  the  recreational  opportunities  afforded  to  the  Fort  Mc- 
Dowell and  Salt  River  Reservations  by  Orme  Dam  and  Reservoir  and 
the  mineral  deposits  on  the  Papago  Reservation,  the  principle  Indian 
resources  (and  the  only  resources  of  AkChine)  is  their  acreage  of 
arable  lands."  51 

Presently,  on  the  Papago  Reservation  (the  second  largest  reservation 
in  the  United  States),  four  mining  companies  have  been  permitted  to 
exploit  the  copper  deposit.  Aside  from  the  future  mineral  resource  de- 
velopment, the  Papago,  to  date,  has  only  2,000  acres  of  their  total  land 
under  cultivation.  The  non-Indians  have  used  practically  all  of  the 
groundwater,  especially  after  the  Second  World  War,  when  20  wells 
were  drilled  on  or  near  the  boundary  of  the  reservation,  and  are  cur- 
rently pumping  approximately  200.000  acre-feet  per  year.  The  Papago 
has  over  500,000  acres  of  land  which  could  grow  crops.  The  Papago 

46  Ibid,  p.  92. 
«  Ibid,  p.  97. 
»  Ibid,  p.  98. 
48  Ibid,  p.  107. 

50  Ibid.  p.  109. 

51  Indian,  Water  and  Life,  pp.  111-21. 
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people  foci  that  they  have  legal  right  to  demand  sufficient  CAP  water 
lo  irrigate  38.000  acre?  of  land.52 

The  Secretary  has  failed  to  consider  that  while  the  technical  re- 
charge into  the  Papago's  groundwater  might  be  a  thousand  acre-feet 
per  year,  the  water  depth  by  the  time  the  project  is  in  operation  will  be 
so  deep  as  to  preclude  economical  pumping.83 

"In  the  Act  authorizing  the  construction  of  CAP,  there  are,  among 
others,  two  major  goals.  First,  to  allow  the  development  of  new  lands 
on  Indian  reservations:  and  second,  to  alleviate  the  overdraft  of 
groundwater  in  Central  Arizona  Area.  Given  these  two  goals,  it  is  not 
reasonable  to  limit  the  amount  of  lands  which  may  be  irrigated,  deduct 
from  the  allocation  to  those  lands  with  rechargeable  water,  and  then 
indicate  that  development  of  new  lands  may  be  achieved  on  the  part  of 
the  Indians  by  groundwater  mining.-' r'4 

Gila  River  Reservation  has  practiced  irrigation  prior  to  any  modern 
project  development.  Consequently,  a  branch  of  their  tribal  govern- 
ment, Gila  Kiver  Farm,  exercises  a  major  farming  business.  The  tribal 
farm  controls  approximately  26^000  acres.  The  tribe  has  stated  their 
interest  in  obtaining  water  from  the  Colorado  River,  Gila  River  and 
Salt  River  to  cultivate  250,000  acres  of  land.05 

The  tribe's  litigation  for  their  water  rights  under  Winters  Doctrine 
(Docket  236-0  before  (29)  ICC)  has  not  been  successful. 

The  Secretary  has  failed  to  consider  its  obligation  of  allocating 
water  to  develop  the  167,846  net  acres  claimed  under  the  Docket.  In 
justifying  his  action,  the  Secretary  states  that  reasons  for  not  furnish- 
ing any  water  were  due  to  lack  of  development,  thus,  using  past  fail- 
ures to  duty  to  justify  present  failure.50 

The  Ak-Chin  Reservation  is  wholly  dependent  upon  farming  for 
their  economic  stability.  In  the  1940's,  the  tribe  had  an  unfortunate 
experience  of  leasing  their  lands  to  non-Indian  farmers.  The  farmers 
sunk  wells  and  irrigated  the  farm  lands  with  groundwater.  The  leases 
ended  in  the  1960's  and  the  tribe  took  over  the  farming  operations 
thereafter,  comprising  approximately  10.900  acres.  Since  then,  the 
entire  reservation  has  earned  nearly  all  of  its  money  from  the  tribal 
farm.  Pumping  water  both  on  and  off  the  reservation  lias  caused  the 
groundwater  level  to  decrease  rapidly,  and  in  the  last  few  years,  the 
average  drop  has  been  20  feet  per  year.  Some  wells  have  gone  to  the 
extent  of  total  depletion  and  others  are  drawing  water  from  over  335 
feet  deep.57 

Presently,  only  4.000  acres  are  being  farmed.  The  rising  cost  of  ob- 
taining irrigation  water  will  soon  make  it  practically  impossible  to 
carry  on  the  Ak-Chin  farming  activities.  The  Ak-Chin  Reservation 
has  asked  for  78.800  acre-feet  of  CAP  water  annually  for  their  10.900 
developed  acres.  The  Bureau  of  Reclamation,  the  Arizona  Water  Com- 
mission and  the  Ak-Chin  Reservation  have  all  agreed  that  the  Ak-Chin 
Reservation  has  no  usable  groundwater  or  surface  water  with  which 
to  irrigate  its  crops.58 

52  Indian  Water  Rights  of  the  Five  Central  T ribes  of  Arizona,  op.  cit.,  pp.  409-410. 

53  Ibid,  p.  103. 

54  Ibid,  pp.  103-104. 

55  Ibid,  p.  42. 
*»  Ibid.  p.  106. 

57  Arizona  Commission  of  Indian  Affairs,  Report  on:  Arizona  Indian  Conference,  August, 
197.°..  p.  14. 
«» Indian  Water  and  Life,  pp.  Ill  26-27. 
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The  Salt  River  Reservation  was  established  on  June  14,  1879  when 
the  water  supplies  began  to  disappear  on  the  Gila  River  Reservation 
in  the  1870's.  Consequently,  some  members  of  the  Gila  River  Tribe 
were  relocated.  When  the  U.S.  Reclamation  Service  built  the  Salt 
River  Project  in  the  early  1900's,  it  included  some  of  the  said  Indian 
land. 

The  Salt  River  Pima-Maricopa  Indian  Community  has  asked  for 
77,000  acre-feet  annually  of  CAP  water  to  irrigate  tlieir  reservation 
lands  which  are  not  being  farmed  at  the  present  time.  The  tribe  objects 
to  the  denial  of  their  water  rights  in  the  lawsuit  over  the  Salt  River 
stream.  The  denial  of  water  to  16,000  acres  of  unfarmed,  practically 
arable  lands  is  the  subject  of  the  suit.59 

Once  the  Granite  Reef  Aquaduct  (part  of  the  CAP  complex)  is 
constructed,  it  will  completely  cut  off  approximately  7,000  acres  from 
the  major  portion  of  the  Salt  River  Reservation.00 

The  Fort  McDowell  ( Mo jave- Apache  (Yavapais)  Tribe)  Reserva- 
tion was  established  by  an  Executive  Order  of  September  15,  1904, 
which  allowed  the  Secretary  of  Interior  to  transfer  lands  from  the 
former  Camp  McDowell  (a  military  post)  for  the  use  of  said  Indian 
tribes.  It  comprised  24,680  acres. 

The  Executive  Order  of  March  22, 1911,  allowed  any  Indian  to  settle 
on  the  Fort  McDowell  Reservation,  an  effort  for  any  group  to  abandon 
the  land  for  water  storage.  Dr.  Carlos  Montezuma,  a  Yavapai,  led  his 
tribe  in  refusing  to  give  up  their  homelands  to  potentially  selfish  and 
aggressive  groups.61 

Under  the  Colorado  River  Basin  Project  Act,  the  Secretary  is  given 
permission  to  build  Orme  Dam  that  would  cover  much  of  the  Fort 
McDowell  Reservation.  The  highest  elevation  which  Orme  Reservoir 
water  will  reach  is  estimated  at  1,513.5  feet.  At  this  level,  the  water 
will  go  as  far  as  13  miles  up  the  Verde  River,  spreading  over  the  entire 
length  of  the  Fort  McDowell  Reservation.  In  times  of  flooding,  it  will 
cover  14,800  acres  or  60%  of  the  reservation.  The  total  amount  of  water 
which  can  be  stored  is  1,366,000  acre-feet.  Not  more  than  700,000  acre- 
feet  can  be  used  annually.  The  normal  reservoir  level  is  at  1,437 
feet,62 

The  Fort  McDowell  Tribe  is  permitted  to  take  2,500  acres  in 
exchange  for  the  loss  of  5,400  acres  to  be  flooded  by  Orme  Reservoir  at 
the  normal  operating  level  of  the  dam.  Thirty  million  dollars  was  the 
suggested  figure  to  pay  the  tribe  for  its  loss.  Persons  relocated  from 
homelands  will  receive  the  appraised  value  of  their  homes,  plus  addi- 
tional payment  up  to  $15,000  per  house.63 

Under  the  order  of  the  Act,  the  tribe  is  allowed  to  use  or  lease  the 
land  for  any  purpose  so  long  as  it  does  not  interfere  with  the  purpose 
of  Orme  Dam.  The  Act  also  allows  the  tribe  the  right  to  develop  and 
operate  recreational  facilities  along  part  of  the  shoreline  of  the  Orme 
Reservoir.64 

Interestingly  enough,  the  use  of  Orme  Dam  for  flood  control  was 
not  mentioned  in  the  Notice  of  Application  to  Appropriate  Water  (Xo. 

59  Ibid,  pp.  Ill  43-44. 
P0  Tbid,  p.  Til  45. 
«■  Ibid,  p.  Ill  45. 

62  Ibid.  pp.  Ill  45. 

63  Ibid,  p.  IV  7. 
6i  Ibid,  p.  Ill  44. 


214 


R25.7)  of  February  G,  197r>.  Rather,  it  included  the  water  for  house- 
hold1, municipal,  irrigation,  stock  watering,  recreation  and  wildlife 
use.05 

The  Colorado  River  Basin  Project  Act  has  guaranteed  the  Five 
Central  Tribes  the  canalside  delivery  of  CAP  water  for  the  first  20 
years  of  a  total  of  '257,00!)  acre-feel  annually.  The  annual  distribution 
is  as  follows:  Ak-Chin.  :>!>.:;<)<)  acre-feet;  Cil'a  River,  170,000  acre-feet; 
Papago,  8,200  acre-feet;  and  Salt  River,  13,500  acre-feet  of  CAP 
water.66 

Secretary  of  Interior  lias  denied  Fort  McDowell  Indians  of  5,000 
acre-feet  per  year,  and  in  doing  so,  he  increased  the  allocation  to  the 
other  four  tribes  by  5,000  acre- feet  per  year.  "The  Secretary  obviously, 
has  forgotten  his  plans  to  inundate  Fort  McDowell  Tribes  with  Otzne 
Reservoir.  The  legislative  history  indicates  that  Fort  McDowell 
Tribes  shall  receive  CAP  water  to  irrigate  fully  its  in  lieu  lands."67 

In  specifying  the  amount  of  guaranteed  allocation  to  Indians,  the 
Secretary  states  that  the  water  deliveries  to  non-Indians  will  fhictuatle 
from  year  to  year  depending  on  hydraulic  conditions.  The  2005  limi- 
tation (20  years  guaranteed  delivery)  is  instead  due  to  a  convenient 
executive  decision  attempting  an  accommodation  favoring  creation 
of  non-Indian  rights  instead  of  fulfilling  of  Winters  Rights.  This 
limitation  makes  the  "guarantee"  of  water  illusory.08 
The  Colorado  River  Tribe/CAP : 

The  judgment  in  the  Arizona  v.  California,  lawsuit  gave  each  of 
the  Colorado  River  Tribes  a  right  to  certain  amounts  of  Colorado 
River  water.  Congress  has  given  small  amounts  of  money  to  the 
Colorado  River  Reservation  and  no  money  to  the  other  reservations 
through  which  they  might  develop  their  agricultural  land  so  they 
can  use  their  water  rights.  The  Indian  tribes  along  the  Lower  Colo- 
rado River  must  be  considered  in  any  discussion  of  CAP  construction. 
These  tribes  feel  quite  frustrated  in  their  efforts  to  achieve  economic 
growth. 

Presently,  the  Ft.  Mojave  and  Chemehuevi  Reservations  are  using 
none  of  the  water  to  which  they  have  legal  rights.  Colorado  River 
Reservation  is  farming  about  60%  of  the  lands  with  rights  to  water. 
However,  much  of  that  land  has  been  developed  by  non-Indians, 
under  development  leases/39  Under  the  Arizona  v.  California  judg- 
ment, Ft.  Mojave  is  given  a  water  right  of  122,048  acre-feet  per  year 
for  developing  18.974  acres. 

The  Hay  and  Wood  Reserve  boundary  disputes  is  one  of  the  most 
serious  land  problems  involving  Ft.  Mojave  Reservation.  The  issue 
concerns  3,500  acres  which  were  deleted  by  an  erroneous  survey  con- 
ducted by  the  General  Land  Office  in  1928.  The  battle  over  ownership 
has  been  complicated  by  the  Solicitor's  opinions  agreeing  witli  the 
survey  and  an  attempt  to  give  the  title  to  the  State  of  California.70 

The  Chemehuevi  Reservation,  under  the  judgment,  is  allowed  to 
divert  up  to  11.340  acre-feet  of  Colorado  River  water  for  improving 
1,900  acres.71 
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The  Colorado  Biver  Reservation  lias  one  of  the  best  water  rights 
cases  for  the  use  of  the  Colorado  River  water.  These  water  rights  date 
back  to  1865  when  the  establishment  of  a  canal  was  proposed  on  the 
reservation  for  the  purpose  of  irrigation.  Under  the  Arizona  \  .  Cali- 
fornia judgment,  its  right  to  divert  up  to  717,148  acre-feet  of  water 
for  the  use  of  irrigating  107,588  acres  was  upheld  due  to  (lie  Benson 
Line  land  title  question.  By  formal  resolution,  the  tribe  has  asked 
that  16,000  acres  of  land  which  was  lost  under  Executive  Order  of 
November  22,  15)15  be  returned  to  the  tribe.72 

The  Cocopah  and  Quechan  Tribes  are  in  the  process  of  getting  t  Ltle 
to  lands  suited  for  agriculture  which  are  not  presently  guaranteed 
the  use  of  any  water.  Queehairs  land  comprises  9,282  acres  with 
7.743  acres  of  which  have  legal  water  claims  from  the  Colorado  River. 
The  acreage  is  allowed  to  divert  up  to  51,616  acre-feet  annually.  The 
Quechans  have  farmed  7,119  acres  of  their  total  agricultural  land  as 
of  1973.73 

Quechan  Reservation  was  established  in  1884.  It  covered  48,800 
acres.  Under  the  Act  of  August  1884,  the  reservation  was  decreased 
to  its  present  size  of  9,282  acres.  In  1910,  6,000  acres  of  the  land  lost 
was  opened  for  sale  and  settlement,  known  as  the  Bard  Unit.  The 
other  34,000  acres  of  the  original  reservation  are  administered  by 
the  Bureau  of  Land  Management  and  the  Bureau  of  Reclamation.74 

The  Cocopah  Reservation,  until  1973,  had  comprised  438  acres. 
Since  then,  it  has  been  increased  to  1,321  acres.  The  tribe  is  interested 
in  two  sections  of  land  bordering  their  present  reserve;  one  with  663 
acres  and  the  other  with  651  acres.75 

IDENTIFICATION  OF  PROBLEMS  AND  ISSUES 

Prior  to  the  legislative  enactment  of  the  Colorado  River  Basin 
Project  Act,  the  problem  with  salinity  and  sedimentation  was  quite 
visible.  The  construction  of  Hoover  Dam,  authorized  by  the  Boulder 
Canyon  Project  Act  of  1928,  is  a  prime  example  of  changing  the 
natural  river  cycle  of  the  Colorado  River,  eliminating  the  annual 
floods  and  droughts.  The  creation  of  this  project  has  repeatedly  dis- 
turbed the  lower  Colorado  River's  silt — "creating  huge  silt-catching 
swamps;  aggrading  the  river  bed  to  the  extent  of  flooding  area  rarely 
damaged  by  floods;  and  consequently,  requiring  immense  protective 
and  remedial  work.  Sedimentation  problems  caused  by  Bureau  of 
Reclamation  dams  have  resulted  in  at  least  one  major  flood  as  well  as 
other  severe  damage  to  the  environment."  76 

The  Colorado  River  Basin  area  naturally  has  a  high  level  of  salt  con- 
tent in  water  and  in  soil.  Upon  the  construction  of  these  flood-control 
projects  or  irrigation  projects,  the  river's  salinity  naturally  increases, 
caused  by  both  natural  and  man-made  sources.  "Diffuse  sources  include 
surface  runoff  and  groundwater  discharges,  while  natural  point  con- 
sists primarily  of  mineral  springs  and  exposed  formatives.  Since 
salinity  content  is  equal  to  the  ratio  of  dissolved  salts  to  total  volume 
of  water,  evaporation  aggravates  the  salinity  problems.  Municipal  and 
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industrial  use  contributes  some  to  the  salinity  problems  by  consump- 
tively using  water  and  adding  wastes  to  what  remains/' 77 

Salinity  problems  naturally  impose  significant  costs  on  water  users. 
"Increased  salinity  boosts  the  cost  of  municipal  and  industrial  use  by 
leading  to  added  soap  consumptive,  accelerated  fabric  wears,  and  more 
costly  treatment  of  water  supply  for  drinking  and  industrial  pur- 
poses/' 78  Salinity  adversely  affects  agricultural  use  by  limiting  the  type 
of  crops  that  can  be  irrigated  with  a  given  water  supply. 

Today,  the  salinity  of  the  Colorado  River  water  near  Parker  Dam. 
a  reclamation  project  authorized  under  the  1928  Boulder  Canyon 
Project  Act.  "averages  about  800  parts  salt  to  one  million  parts 
water."  With  this  amount  of  salt,  sensitive  crops  cannot  be  grown.  The 
Indians  along  the  Colorado  River  are  very  concerned  over  the  salin- 
ity. They  feel  that  their  rights  to  water  are  not  only  for  a  certain 
quantity,  but  for  a  certain  quality  as  well.  If  the  United  States  can 
build  a  desalination  plant  to  improve  the  quality  of  water  delivered 
to  Mexico,  it  can  certainly  do  so  for  the  United  States.79 

Mexico,  for  years,  has  objected  to  receiving  1.5  million  acre-feet  of 
the  Colorado  River  water,  due  to  the  fact  that  it  was  the  runoff  from 
the  mining  of  Wellton-Mohawk  in  Southern  Arizona.  A  major  un- 
resolved controversy  about  the  Mexico  Water  Treaty  has  been  whether 
or  not  the  U.S.  guarantees  Mexico  some  minimum  quality  in  the  water 
diverted  from  the  Colorado  River.  After  all.  the  water  is  essential  to 
the  livelihood  and  survival  of  the  10.000  Mexican  irrigators  in  the 
Mexicalli  Valley,  not  to  mention  the  800,000  residents  who  depend 
on  the  Colorado  River  for  municipal  water.80 

The  incompleteness  of  the  environmental  impact  statements  are  only 
part  of  the  problems.  The  Bureau  of  Reclamation  undercuts  its 
critics  by  pretending  that  these  projects  are  too  far  along  to  be 
stopped. 

Central  Arizona  Project,  however,  is  still  vulnerable  to  some  major 
criticism  regarding  the  insufficient  water  supply  and  the  repayment 
of  the  construction  costs.  More  than  twenty  years  ago,  when  studies 
on  Colorado  River  water  were  instituted,  the  Bureau  of  Reclamation 
estimated  diverting  CAP  water  of  1.2  million  acre-feet  annually  to 
Central  Arizona.  Since  then  the  virgin  (undepleted)  flow  of  the  river 
has  decreased  and  consequently,  the  Bureau  itself  estimated  by  1979, 
anticipated  year  of  CAP  operation,  only  1, 105,000  acre-feet  would  be 
available  to  Central  Arizona.81 

The  minimum  average  annual  amount  of  water  necessary  during  the 
anticipated  repayment  period  (1979-2030)  to  the  economic  and  finan- 
cial feasibility  of  the  CAP  operation  has  been  estimated  by  the  Bureau 
of  Reclamation  at  approximately  450,000  acre-feet.82  The  letter  from 
the  Assistant  Secretary  of  Interior,  James  Smith,  dated  March  17, 
1971,  has  indicated  the  ''financial  integrity  of  the  project  is  dependent 
upon  marketing  an  average  of  300,000  to  500,000  acre-feet  annually 
for  municipal  and  industrial  purposes  at  a  price  of  $50-$60  per  acre- 
foot,"  83 
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The  decrease  in  water  supply  gave  boosts  to  fhe  price  pf  water,  which 
automatically  gave  the  municipal  and  indust  rial  water  users  the  prior- 
ity since  they  are  better  able  to  pay  high  cost-  then  are,  farmer-. 

Tucson,  the  largest  city  in  the  world  that  depends  cut  irely  on  ground- 
water, has  indicated  that  it  was  ridiculous  for  them  to  stop  pumping 
water  at  the  price  of  $9  per  acre-foot  and  purchase  the  $50  acre-tool 
CAP  water.  A  rapidly  diminishing  Colorado  River  water  nipply  may 
wreak  havoc  in  CAP fepaymeril  arrangements,  but  it  will  benefit  the 
l>iircau  of  Reclamation  by  providing  an  excuse  to  introduce  another 
major  project,  possibly  to  import  water  from  the  Columbia  River 
Basin. 

Presently,  Phoenix  is  paying  $3  per  acre- f dot  of  water  obtained 
from  the  Salt  Riyer  Project,  while  Tucson  is  paying  only  $9  per  acre- 
foot  of  water  pumped  from  underground.  The  proposed  water  pay- 
ment lor  agricultural  uses  has  been  established  at  $15  per  acre- foot 
and  $45.50  per  acre-foot  for  municipal  and  industrial  users.  In  times 
of  shortages,  the  municipal  and  industrial  water  is  to  be  used  ahead  of 
the  agricultural  water,  according  to  the  Secretarial  proposed  decisions 
of  December  1972.84 

The  non-Indian  irrigation  cost  allocation  of  $549,5  million  was 
shown  in  FY  74  hearings  before  the  subcommittee  on  Public  Works 
Appropriations  where  total  project  costs  were  shown  as  ;*d.L;4r>.f)  mil- 
lion. Thus,  the  Bureau  has  shown  73%  of  the  total  CAP  water  with 
an  associated  «3%  of  the  total  project  costs  (  1 37.4 +  549.5/12-15.6). 85 

The  United  States  Geological  Survey  studies  have  indicated  that 
the  Tucson  Basin  has  subterranean  water  supplies  that  could  last  more 
than  380  years.  At  a  current  rate  of  depletion,  the  Bureau  of  Recla- 
mation has  i ailed  to  investigate  alternatives  to  CAP.  Instead,  an  arti- 
ficial, bright  picture  of  CAP  has  been  painted  using  erroneous  data, 
involving  water  supply,  water  requirements  in  Central  Arizona,  and 
its  benefit  and  cost  estimates.SG 

If  the  irrigators  or  the  municipal  and  industrial  water  users  are  un- 
able to  pay  for  the  construction  and  operational  costs,  the  Federal 
government  may  have  to  pay.  That  means  that  the  nation's  taxpayers 
will  be  paying  for  a  project  which  does  not  benefit  the  nation. 

GENERAL  DISCUSSIONS  OF  REVIEW  IMPLICATION 

Electr'tcal  Poorer  Product'ton  of  fhe  Southwest 

Under  the  provisions  of  the  Colorado  River  Basin  Project  Act  of 
1968,  the  Secretary  of  Interior  is  a  direct  financial  participant  in  the 
Navajo  plant.  24.3%  of  the  plant's  generating  capacity  will  be  used 
as  pumping  power  to  deliver  water  for  the  Central  Arizona  Project; 
one  of  the  reclamation  projects  authorized  by  the  Act.S7 

The  Secretary  of  Interior,  as  a  financial  participant  in  the  Navajo 
Thermal-Power  Plant,  attracted  as  an  alternative  to  the  construction 
of  major  hydroelectric  dams  on  the  Colorado  River,  primarily  because 
of  environmental  opposition  to  the  dams.  However,  the  long-term 
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environmental  impact  of  the  thermal-electric  alternative  was  not  sub- 
ject to  study  in  detail  equivalent  to  that  of  the  dams.  The  Navajo  Plant 
is  part  of  the  booming  electrical  generation  operations  in  the  rural 
west,  destined  to  become  a  huge  industry  feeding  the  energy  needs 
of  urban  America: 

The  basic  projections  of  the  future  energy  demands  for  the  Pacific  Southwest 
are  those  made  by  the  Western  System  Coordinating  Council  (WSCC),  an 
organization  comprised  of  the  major  private,  public  and  governmental  power 
systems  in  the  thirteen  western  states  and  in  British  Columbia.  All  of  the  utili- 
ties directly  involved  in  the  six  major  southwest  power  plants  are  members 
of  WSCC,  as  are  the  federal  agencies  operating  systems  in  the  region.  WSCC 
is  also  one  of  the  nine  electric  reliability  councils  cooperating  with  the  Federal 
Power  Commission  (FPC)  in  its  program  of  long-range  (10  years)  planning 
and  public  reporting  for  the  reliability  of  power  systems  nationwide.  The  WSCC 
data  and  the  FPC  projections  also  are  the  basic  assumptions  of  future  energy 
demand  being  used  in  the  Interior  Department's  current  southwest  studies.86 

The  projection  of  the  six  major  base-load,  coal-fired  generating 
stations  at  Four  Corners  area  will  produce  over  40%  of  the  energy 
requirements  of  the  area  in  1980.  In  addition  to  these  plants,  approxi- 
mately 3,000  megawatts  of  additional  base-load  capacity  will  be 
needed.  Currently,  planning  studies  are  underway  involving  generat- 
ing sites  identifiable  as  the  Cholla  site,  Northwestern  Colorado  and 
Southern  Nevada.89 

In  the  early  1900's,  geologists  discovered  on  Black  Mesa,  what  is 
believed  to  be  some  of  the  most  extensive  deposits  of  coal  known  in 
the  world,  soft  bituminous,  low-sulfur  coal,  worth  millions  of  dollars. 
The  coal  generally  has  a  lower  sulfur  content  but  a  higher  ash  con- 
tent. Coal  resources  are  estimated  at  over  800  billion  tons  in  the  Four 
Corners  states  including  Wyoming.90  The  coal  deposit  is  relatively 
close  to  the  surface  of  the  earth,  making  it  accessible  by  strip-mining 
processes.  In  the  1960's,  Peabody  Coal  Company  began  a  long  series 
of  negotiations  to  mine  Black  Mesa  coal  and  it  resulted  with  a  35-year 
contract  with  the  Navajo  and  Hopi  Tribes. 

Peabody 's  coal  is  currently  being  used  to  fuel  two  power  plants: 
The  Mohave  Plant  in  Nevada  along  the  Colorado  River;  and  the 
Navajo  Plant  in  Page,  Arizona.  These  two  plants  are  part  of  a  huge 
power  grid  composed  of  six  plants  being  planned  and  constructed  for 
the  Southwest  by  a  power  consortium  of  private,  state,  municipal  and 
federal  companies  and  agencies  collectively  called  Western  Supply 
and  Transmission  Association  or  WEST.91 

The  other  four  power  plants  are  identified  as  Four  Corners  Plant, 
San  Juan  Plant  of  New  Mexico,  the  Kaiparowits  Plant  and  Hunting- 
ton Canyon  Plant  of  Utah. 

The  Navajo  Generating  Plant  is  located  on  1.021  acres  leased  from 
the  Navajo  Tribe.  Another  776  acres  have  also  been  leased  from  the 
tribe  for  an  ash  disposal  site.  The  plant  is  being  operated  by  the  Salt 
River  Project.  The  water  being  used  is  part  of  Arizona's  annual  allot- 
ment of  50.000  acre-feet  of  the  Upper  Colorado  River  Basin  water, 
an  allocation  delegated  without  regards  to  Indian  Water  Rights.  The- 

855  Ibid,  pp.  44-45. 
»  Ibid,  p.  4«. 
«>  Ibid,  p.  175. 
81  Ibid,  p.  214. 


219 


Navajo  have  authorized  the  use  of  the  Upper  Colorado  River  Basin 
Water  for  this  industrial  purpose.'-'- 

The  coal  for  the  Navajo  Plant  is  transported  by  conveyor  belt  and 
shipped  by  railroad  from  Black  Mesa  Mine.  An  estimate  of  83,000 
tons  of  coal  daily  will  be  required  to  lire  the  boilers.03 

For  the  Mohave  Plant  of  Nevada,  located  on  the  Colorado  River, 
coal  for  operation  is  being  strip-mined  atop  Black  Mesa  comprising 
64,858  acres.  A  lease  executed  with  the  Xavajo  covers  operation  on  a 
24,858-acre  portion  entirely  on  the  Navajo  Reservation.  The  remain- 
ing 40,000  acres  is  part  of 'the  joint-use  area,  presently  under  dispute 
with  the  Hopi  Tribe.94 

The  coal  is  slurried  to  the  plant  site  through  a  273.6-mile,  18-inch 
steel  pipe,  carrying  a  mixture  of  1/2  coal  anc^  V2  water  with  the  entire 
trip  requiring  2.8  days.  Five  deep  wells  have  been  drilled  on  Black 
Mesa  to  obtain  the  2,400  acre-feet  of  water  necessary  for  the  coal- 
slurring  process  with  water  being  extracted  from  approximately  3,500 
feet  in  depth.  At  full  capacity,  the  pipeline  will  hold  43,000  tons  of 
coal.  When  both  units  (Mohave  and  Navajo  plants)  are  in  operation, 
it  is  expected  to  consume  coal  at  a  daily  rate  of  16,000  tons.85 

The  Peabody  Coal  Company  is  currently  operating  40  mines  in 
eleven  states.96  In  its  lease  with  the  Indians  and  the  Secretary  of 
Interior,  Peabody  agreed  to  reseed  all  of  the  disturbed  area.  Peabody 
says  that  if  the  Mohave  and  Navajo  Plants  were  to  be  operated  at 
full  capacity,  the  Indian  tribes  would  receive  royalties  equal  to  $•>,- 
150,000  annually,  delivering  five  million  tons  of  coal  to  Mohave  and 
eight  million  tons  of  Navajo  at  the  rate  of  $.25  per  ton  and  contracted 
for  35  years.  Another  benefit  to  the  Indians  under  the  coal  leases, 
Peabody  states,  is  the  payment  of  $6.67  for  each  acre-foot  of  water 
used  for  slurring,  not  to  mention  the  Peabody's  contract  with  the 
Interior  Department  for  consuming  34,000  acre-feet  of  Upper  Basin 
water  annually  for  the  cooling  towers  at  the  Navajo  Generating  Sta- 
tion, and  an  additional  3,000  acre-feet  per  year  to  supply  the  municipal 
needs  of  Page.  Arizona.  Meanwhile!  Peabody  will  be  receiving  ap- 
proximately $750  million  for  the  coal  it  mines  on  Navajo-Hopi  land, 
while  the  Navajo  Tribe  will  receive  only  a  little  over  one  million 
dollars  per  year.97 

At  Huntington  Canyon  site,  Peabody  has  also  acquired  the  mineral 
and  surface  rights  from  private  parties,  state  agencies  and  the  Secre- 
tary of  Interior.  The  coal  is  crushed  at  the  mine  mouth  and  trans- 
ported by  conveyor  to  the  plant.  It  is  estimated  that  3,300  tons  of  coal 
will  be  transported  daily  from  an  underground  mine  two  miles  from 
the  plant.98 

At  Kaiparowits,  the  coal  will  be  extracted  from  an  underground 
mine  also,  and  will  be  extracted  and  transported  15-30  miles  to  the 
plant  site.  The  consumptive  use  of  water  to  generate  the  facility  has 
been  contracted  with  the  Secretary  of  Interior,  amounting  up  to  102,- 
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000  acre-feet  j)or  year  from  the  Colorado  River.  Power  coordination 
with  the  Navajo  Plant  has  been  anticipated." 

In  1957  the  Navajo  tribe  granted  to  the  I  tah  M  ining  and  Const  ruc- 
tion Company  (currently  called  Utah  International,  Inc.)  a  mining 
lease  containing  24,000  acres  of  coal-bearing  lands.  The  Navajo  mine 
has  since  been  increased  to  more  than  31,000  acres,  holding  exee—  of 
1.1  billion  tons  of  coal.  22,000  tons  of  coal  daily  is  being  supplied 
via  truck  to  the  Four  Cottiers  Plant.100  The  annual  diversion  tor 
Operation  comprises  39,000  acre-feet  of  water  annually,  which  is 
removed  from  the  San  Juan  River;  a  water  right  issued  by  New 
Mexico  State  Engineers.  The  mining  company  contracted  with  the 
Secretary  of  Interior  lor  an  additional  44,000  acre-feet  of  water  per 
year,  for  proposed  future  plants.101 

The  San  Juan  Plant  is  also  provided  with  coal  extracted  by  Ctah 
International,  Inc.  The  mining  company  has  purchased  surface  rights 
and  leased  mineral  rights  from  the  Bureau  of  Land  Management  to 
extract  3,3)00  tons  of  coal  daily.102  In  addition,  123  million  tons  of  coal 
in  the  Navajo  mine  are  committed  to  the  San  Juan  Plant  by  Ctah 
International.  Inc.  The  Public  Service  Company  of  New  Mexico  has 
contracted  with  the  Secretary  of  Interior  for  20,200  aere-feet  of  water 
from  the  Navajo  Reservoir.103 

Today,  two  elect rical -power  producing  plants  have  been  planned 
and  are  to  be  constructed  in  the  Four  Garners  area.  These  two  are 
identified  as  the  El  Paso  Coal  Gasification  Project  and  the  Wesco 
Gasification  Project.  "Texas  Kastern  Transmission  Corporation  of 

1  !n;Kt()i).  Texas  and  Pacific  Lighting  Company  of  Los  Angeles.  Cali- 
fornia, through  their  two  subsidiaries,  Transwestem  Coal  Gasifica- 
tion Companv  and  Pacific  Coal  Gasification,  have  formed  Western 
Gasification  Companv  ( WESCO). "  104 

The  El  Paso  Gasification  Project's  proposed  location  is  approxi- 
mately 35  miles  south  of  Eour  Corners  Plant  and  about  16  miles 
southeast  of  the  proposed  WESCO  project.  It  should  be  noted  that 
San  Juan  Plant  is  located  eight  miles  north  of  Eour  Corners  Plant. 
The  annual  diversion  for  these  two  proposed  gasification  projects 
will  be  obtained  from  the  San  Juan  River.  WESCO  plants  are  entitled 
to  44.000  acre-feet  of  El  Paso  plants  obligated  to  divert  28 .250  acre- 
feet  per  year.105 

The  findings  on  electrical  power  production  of  the  Southwest  have 
indicated  that  most  of  the  water  utilized  for  power  plants  is  provided 
by  the  federal  storage  facilities  on  the  Colorado  River  system  through 
contracts  with  the  Secretary  of  Interior.  And,  that  the  federal  power 
system  in  the  Southwest  is  interconnected  with  systems  utilizing  power 
from  the  thermal-generating  plants.  Furthermore,  many  of  the  power- 
plant  sites  and  much  of  the  coal  resources  are  located  on  public  or 
Indian  lands,  and  the  major  transmission  lines  invoke  crossing  public 
or  Indian  lands.106 


»9  Ibid.  p.  9. 

100  Ibid.  p.  181. 

101  Ibid,  p.  4. 
™  Ibid.  p.  ISO. 
*■  Ibid,  p.  6. 

mTT.S.  Bureau  of  Reclamation,  Draft  Environmental  Statement — ^Yesco  Coal  Gasifica- 
tion Project  (1974),  p.  1-6. 
105  Ibid.  p.  I  43. 

log  problems  of  Electrical  Poiver  Production  in  the  Southicest,  op.  cit.,  pp.  9.  10. 
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The  develppniewt  of  coal-fired,  thermal-pow er  general  in^  cap^ucity 
in  the  West  is  still  ai  an  early  staire.  The  sound  -Hoci  ion  oi'  :utiire 
plant  locations  will  depend  upon  extensive  data  which  can  only  be 
obtained  from  research  and  monitoring  at  existing  plants.  The  pres- 
ent level  of  knowledge  concern  in::  pollutants  such  as  small  particles, 
radionuclides,  heavy  metals,  etc.,  is  inadequate  to  dismiss  conclusively 
the  potential  dangers. 

Coal-fired  power  plaints  are  very  inellicient  systems,  operating  at 
approximately  40  percent  efficiency.  This  cleans  that  if  they  burn 
100  tons  of  coal.  40  tons  of  coal  results  as  electrical  power  and  ('><>  tottS 
is  lost  in  heat,  which  warms  the  environment  in  the  vicinity  of  the 
power  plant.  Other  heat  losses  occur  in  the  transmission  of  power 
through  t  he  t  rannnission  lines,  making  the  operation  about  :>2-.">s 
percent  efficient.'07  Generally,  these  thermal-electric  power  plants  are 
significant  consumer  of  water. 

Most  emissions  that  come  from  the  coal -burning  power  plants  are 
particulates,  or  ash  sulfur  dioxide  and  oxides  of  nitrogen,  which  are 
released  through  the  combustion  process  when  nitrogen  mixes  with 
oxygen  at  hioh  temperatures.  Other  elements,  called  trace  elements, 
are  released  in  small  quantities.  One  of  the  most  harmful  of  these 
trade  elements  is  mercury,  which  is  contained  in  coal  and  leaves  the 
plant  iu  the  form  of  mercury  vapor.  Radioactive  elements  are  also  a 
bv-product  of  the  combustion  process.10^  It  is  impossible  to  predict 
the  impacts  of  sul fur  oxides,  nitrogen  oxides,  mercury,  radioactive 
elements,  etc..  upon  humans,  plants  and  animals  in  the  Southwe.-t 
region. 

The  Four  Corners  Plant  alone  produces  more  fly  ash  and  soot  than 
all  sources  in  "Los  Amreles  and  New  York  City  combined.  The  smoke 
from  the  plant  has  been  traced  as  far  away  as  215  miles  from  tlx1 
plant.109  Tt  is  the  area  with  the  highest  evidence  of  low-level  inversion 
in  the  United  States.  Low-level  inversions  are  weather  phenomena 
that  trap  polluted  air  and  concentrate  it.  The  result  can  be  "killer 
smogsi" 

The  Southwtest,  in  summer  and  in  winter,  has  the  highest  frequency  <«f  low- 
level  inversion  (500  feet  or  lower  )  in  the  entire  United  Shite*-;.  Low-level  inver- 
sion layers  occur  in  the  Southwest  approximately  ">  percent  of  the  time  in  the 
winter  and  40  percent  in  the  summer.  This  data  indicates  Chat  the  Southwest 
region  may  he  the  worst  area  in  the  United  States  to  locate  polluting  industries. 
The  high  frequency  of  low-level  inversion  layers  at  night  means  that  during 
these  hours,  the  plumes  of  pollution  will  not  disperse.  Instead,  they  will  mainlain 
high  concentrations  and  drift  with  the  wind  for  manv  miles.1'" 

The  X  avajo  Plant  alone  is  estimated  to  spew  68  tons  of  ash  into 
the  air  each  day  (more  than  l/2  that  emitted  from  all  sources  in  Los 
An.o-eles)  and  222  tons  of  sulfur  dioxide  daily  (3  tons  less  than  that 
emitted  in  Los  Angeles).  The  Navajo  Plant  will  also  produce  230  tons 
of ; nitrogen  oxides  and  the  same  amount  of  hydrocarbons.  Xitroo-en 
oxides  and  sulfur  dioxide  are  the  main  components  of  smoo\  some- 
thing that  has  never  been  known  to  the  Xavajo  and  TTopi  Tribes  on 
the  Southern  edge  of  Bhmk  Mesa. 

Oorrlon  /fopelnnd  :  Black  Mesa:  The  Aiwel  of  Death .  ( 107.°>) .  p.  47 
108  Tni(7  d.  48. 

"°  ma  p"l4&  Elcrf,  ical  Po,rer  P™&*Gtion  in  the  Southwest,  op.  fit.,  p.  22r>. 
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Indian  lands  within  the  region  of  development  cover  approximately 
28  million  acres  of  this ;  72  percent  of  the  land  is  used  for  grazing,  1 9 
percent  for  timber,  8  percent  is  left  wild  and  undeveloped,  and  1 
percent  is  used  for  farming.111 

The  surface  damage  is  just  the  primary  stage  of  the  destruction 
caused  by  strip-mining.  The  soil,  whether  heaped  beside  the  cuta  or 
pushed  over  the  sides  of  the  mountains,  is  loose  and  very  vulnerable 
to  erosion.  The  loose  coal  and  p}Trite,  furthermore,  are,  for  the  first 
time,  exposed  to  the  surface  air.  They  begin  to  oxidize  and  combine 
with  water  to  produce  a  highly  acid  runolT.  The  most  common  acid 
produced  in  the  stripping  process  is  sulfuric. 

Sedimentation  is  plainly  a  more  severe  problem  when  stip-mieiiig 
is  executed  on  higher  slopes  increasing  runoff.  Strip-mini'  drainage  is 
very  detrimental  to  plant  life  in  that  it  raises  the  total  amount  of  dis- 
solved solids  above  tolerable  limits  for  most  plants. 

The  environmental  issue  raised  by  the  Southwest  coal  development 
by  stripping  are  basic;  they  involve  the  air  pollution  from  power  gen- 
erating stations  that  are  exceeding  the  federal-state  standards  and 
causing  potentially  serious  harm  to  human  health  and  the  biota;  sec- 
ondly, the  operation  of  strip  mining  of  coal  without  any  assurance 
that  reclamation  or  revegetation  will  be  possible;  thirdly,  the  limited 
water  supply  from  the  Colorado  River — "both  in  quality  and  quan- 
tity." The  increasing  consumption  of  water  for  the  power  plants  has 
promoted  the  problems  of  saline  that  adversely  affects  the  crops  and 
plants.  And  lastly,  the  esthetic  degradation  of  the  great  tourist  region, 
resulting  from  air  pollution,  transmission  lines,  strip  mining  and  the 
power  plants. 

IXIHAXS /SOUTHWEST  POWER  PRODUCTION 

The  Indian  population  affected  by  the  power  plant  construction  in 
the  Four  Corners  region  is  primarily  that  of  the  reservation  situated 
in  the  Colorado  River  Basin.  "There  are  182.000  Indians,  representing 
Ifi  tribes,  located  within  the  Colorado  River  Basin.  Two  of  the  Tribes, 
Navajo  and  Ilopi.  are  the  most  significantly  affected  by  the  power 
plants.*' 112 

The  Navajo  people  have  traditionally  relied  on  their  lands,  live- 
stock and  crops  for  their  livelihood.  The  Hopis  rely  primarily  on  dry 
farming.  In  order  to  be  successful  in  this  form  of  agrarian  livelihood, 
an  adequate  supply  of  water  is  essential.  Much  of  the  water  supply  is 
obtained  by  pumping  from  underground  aquifiers. 

The  increasing  demand  for  energy  sources  has  promoted  the  entitle- 
ment of  the  Colorado  River  water  for  the  use  of  the  electrical-power 
production.  The  Indian's  legal  claim  to  the  Colorado  River  water 
under;  the  "Winters  Doctrine  and  other  subsequent  water  cases,  i.e., 
A  nzqna  v.  California,  has  continued  to  be  ignored.  The  allocation  of 
Colorado  River  water  between  the  Basin  states  was  delegated  without 
any  reference  to  the  1908  Supreme  Court  decision  in  Winters  v.  U.S. 

The  emission  of  particulates,  sulfur,  and  nitrous  oxides  from  the 
power  plant  will  affect  the  health  of  the  Indians,  particularly  the 
Navajos  and  the  Hopis  residing  in  the  areas  of  plantsite  and  stripping 


111  Ibid,  p.  22R. 
»2  Ibid,  p.  213. 
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area?.  Their  livestock  and  crops  will  also  be  affected,  thus  the  liveli- 
hood of  the  Navajo  and  Hopi  Tribes  is  threatened.  The  U.S.  govern- 
ment, as  trustee  to  the  Indian  tribes,  has  failed  in  its  responsibility 
of  protecting  the  lives  of  the  two  Indian  tribes  most  affected  by  the 
Southwest  Energy  Complex.  The  trustee  has  also  failed  to  fulfill  its 
obligation  to  the  Central  Arizona  tribes  and  the  Colorado  River  tribes 
hy  ignoring  their  needs  for  economic  strength. 
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BIA  Forestry  Report  and  Survey  Responses 

Bureau  of  Indian  Affairs  documents,  excluding  confiden- 
tial information,  variously  show:  (1)  economic  losses  to  In- 
dian communities  from  forests  and  agriculture  lands;  (2) 
the  inequities  in  resources  distribution  among  Indian  popula- 
tions; (3)  differences  between  reservations  and  agencies  in 
record  keeping  and  data  collection;  (4)  disregard  of  federal 
regulations  in  trust  administration;  (5)  the  irrationality  of 
land-based  eligibility  policies  in  serving  an  Indian  population 
of  landless  generations  and  residency  patterns  unrelated  to 
allotted  trust  lands. 

INTRODUCTION 

The  Bureau  of  Indian  Affairs  in  the  United  States  Department  of 
the  Interior  is  obliged  to  carry  out  enactments  of  the  Congress  per- 
tinent to  Indian-owned  natural  resources.  One  of  these  enactments  is 
the  Indian  Reorganization  Act  (Public — No.  383  73  D  Congress),  ap- 
proved June  18,  1934.  Among  others,  it  directs  the  Secretary  of  the 
Interior  to  make  rules  and  regulations  for  the  operation  and  manage- 
ment of  Indian  forestry  units  according  to  the  principles  of  sustained- 
yield  management.  The  rules  and  regulations  developed  are  in  25 
CFR  14  with  amplification  in  the  53  IAM  (currently  being  revised). 

It  would  appear,  on  paper,  that  the  Secretary  through  the  Bureau 
has  carried  out  the  dictates  of  the  Congress.  This  is  only  partially 
correct. 

The  Bureau  in  response  to  tribal  desires  conducted  a  survey  in  1975 
to  determine  the  extent  of  the  problem  and  the  needs  to  rectify  it.  The 
responses  were  compiled  and  that  compilation  has  been  made  a  part  of 
this  report. 

SUMMARY  OF  PROBLEM 

Forest  inventory  and  management  planning  show  a  possible  an- 
nual allowable  cut  approximating  1.05  billion  feet  board  measure. 
The  nearest  the  Bureau  has  been  to  that  figure  was  in  1973  when  over 
900  million  feet  board  measure  was  harvested.  With  current  staffing 
and  funding  the  cutting  of  the  annual  allowable  cut  is  unattainable. 

Intensive  forest  management  which  process  assures  the  maximum 
production  of  wood  fiber  is  not  an  actual  provision  of  management  but 
is  provided  when  personnel  can  be  spared  from  timber  sales. 

Forest  protection  is  allotted  minimal  personnel  and  equipment  as 
can  be  spared  from  timber  sales  so  protection  measures  are  inadequate 
for  this  valuable  resource.  Forestry  personnel  total  325  in  number  for 
the  entire  Bureau  operations.  We  note  there  are  more  personnel  (358) 
in  the  Medford  and  Salem  Districts  (Oregon)  of  the  Bureau  of  Land 
Management  working  in  Forestry  than  there  are  in  the  entire  BIA 

(227) 


22S 


Forest  program,  and  with  a  lessor  annual  allowable  out  (BLM- — 518 
MMFBM:  BIA — 1,044  MMFBM). 

RECOMMENDATIONS 

In  consideration  of  the  various  alternatives  for  action  the  Bureau 
of  Indian  Affairs  recommends  the  following: 

1.  That  the  position  ceiling  for  the  Bureau  be  in<-roa>od  by  262  per- 
manent and  180  seasonal  positions  for  its  Forestry  program. 

2.  That  supplemental  appropriations  totalling  5JB  million  pilars  he 
made  to  cover  salaries,  equipment,  and  employee  benefit  cont  ribution 
costs. 

3.  That  these  increases  in  position  coiling  and  appropriation-  Request 
be  reflected  in  future  budgetary  requests. 

4.  That  immediate  action  be  taken  to  allow  for  the  expeditious  im- 
plementation of  the  recruitment  process  and  material  procurement. 

BA(  KOK<>rXl> 

Forest  Area 

There  are  200  forested  or  .partially  forested  Indian  reservations  in 
the  United  States.  Some  13  million  forested  acres  on  these  reservations 
support  timber  stands  totalling 47 billion  feet  board  measure.  An  addi- 
tional 46  million  acres  of  non forest  property  are  included  with  For- 
estry's wildfire  control  responsibility. 

J>I  A  Forestry 

Since  1S40.  the  JJureau  of  Indian  Affairs  under  the  direction  of  the 
Secretary  of  the  Interior,  has  undertaken  the  job  of  administering  Fed- 
eral regulations  on  Indian  reservations. 

Forestry  in  the  Bureau  had  its  beginning, on  February  25.  1010.  when 
Mr.  J.  P.  Kinney  took  the  job  of  establishing  an  administrative  unit  for 
handling  forest.-  on  Indian  lands.  This  charge,  accepted  by  Mr.  Kinney, 
was  limited  to  settling  disputes  in  matters  of  logging  contracts,  result- 
ant monetary  exchanges,  and  wildiire.  Trespass  through  collusion  and 
other  efforts  was  also  a  problem.  There  were  no  other  Foresters  em- 
ployed at  that  t  ime. 

Field  implementation  of  contract  timber  sales  was  at  the  approval 
of  ths  Commissioner  of  Indian  Affairs. 

Indian  forest  property  withstood  the  burgeoning  lumber  industry  of 
the  early  20th  century  resulting  in  a  perpetual  forest  for  the  benefit  of 
tln>  Indian  people  and  the  nation. 

Currently.  Forestry  is  attempting  to  regroup  and  meet  the  demands 
of  forest  economics  on  land  owned  by  our  Indian  people. 

The  task  is  not  easy  with  the  inadequate  number  of  per>onnel  to  do 
the  work. 

Forestry  Personnel 

In  65  years,  the  Bureau's  forestry  personnel  has  increased  to  a  modest 
number  of  325.  As  of  September  26.  1^75.  the  number  of  forestry  em- 
ployees included  the  following : 


Professional  foresters  

Forestry  technicians/aids  

Clerical  personnel  

Specialists  i  professional  and  skilled) 


170 

45 
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These  employees  are  located  t&rougi&out  the  Central  Officte,  11  Ami 
Offices  and  42  Indian  Agencies.  Individual  agency  forest  ry  staffs  range 
from  none  on  small  reservations  to  56  on  the  Yakima  reservation, 
Washington. 

As  an  incidental  measure  we  requested  and  received  information 
fegafding  other  Federal  agency  staffing.  We  have  summarized  this  in 
the  following  table. 

TABLE  l.-BIA  STAFFING  COMPARED  WITH  USFS  AND  BLM 


Volume  in  MMf  BM 

Present   

staff  Volume  per 

Federal  agency  (msn-years)  AAC  man-year 


USFS  (Wenatchee  district)  -   80  177  2.2 

BLM  (Medford  district).       «  205  274  1.3 

BLM  (Salem  district)...   I  153  244  1.5 

BLM  (total  nationwide)   639  1,200  1.9 

BIA  (total  nationawide)   2  268  1,  044  3.  9 


1  BLM  presently  has  more  oeople  in  the  2  Oregon  distri:ts  than  the  entire  31 A  staff  w.th  only  half  the  volume  to  process. 

2  Present  man-years  of  325  reduced  to  268  because  fire  protection  personnel  were  not  included  in  the  comparative 
analysis  data  from  other  Federal  agencies. 

The  addition  of  199  employees,  excluding  those  employed  principal- 
ly for  fire  protection,  would  bring  the  total  staff  from  208  to  467  result- 
ing in  a  production  figure  of  2.2  million  feet  board  measure  per  man 
year.  This  would  bring  the  BIA  more  into  line  with  the  USFS  and 

FORESTRY  FUNCTIONS 

Forest i  ij  In  centory  and  Plans  (5221) 

Forest  inventories  and  plans  are  conducted  and  prepared  primarily 
for  forest  management.  Continuous  forest  inventories  (CBX)  furnish 
data  that  reflect  forest  conditions  and  subsequent  periodic  changes. 
The  CFI  process  includes  mapping  forest  types ;  establishment  of  per- 
manent plot  centers,  properly  witnessed:  taking  tree  measurements, 
count,  growth  information  and  recordation  of  associated  vegetative 
species;  and.  compilation  of  statistical  data  through  EDP. 

Basic  data  are  reduced  to  summary  form  and  included  as  part  of 
the  forest  management  plan.  The  plan  includes  calculations  to  deter- 
mine the  Annual  Allowable  Cut  (AAC). 

These  plans  are  presented  to  the  tribal  governing  bodies  and  dis- 
cussed at  length.  This  information,  plus  the  cutting  schedule,  is  con- 
sidered by  the  governing  body  in  their  plans  to  formulate  programs 
for  the  benefit  of  the  Indian  people.  Such  programs  may  include  per 
capita  payments,  educational  grants,  revolving^loans  needs  of  the  in- 
digent, etc.  Also  included  are  investments  in  other  than  forestry  proj- 
ects. Tribes  are  making  good  use  of  these  funds  and  some  investments 
have  reached  such  magnitude  as  to  be  separate  businesses. 

Forest  Development  (5281) 

Forest  development  is  directly  related  to  the  enhancement  of  tree 
growth  either  individually  or  in  groups.  Silvicultural  treatments  deter- 
mined to  be  in  the  best  interest  of  the  total  forest  are  implemented. 

It  is  imperative  that  the  Bureau  undertake  a  dynamic  program  of 
intensive  forest  management  if  it  is  to  accomplish  its  charge. 
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This  is  not  a  new  concept  but  a  reiteration  of  proper  forest  prac- 
tices. The  principle  of  sustained-yield  management  provides  for  the 
equalization  between  cut  and  growth.  Demands  by  industry  due  to  the 
ever  increasing  population  require  that  we  improve  growth  conditions 
to  the  optimum.  To  accomplish  this  will  require  specialized  work  by 
competent  individuals,  preferably  professional  foresters.  The  work  is 
too  demanding  to  allow  decision  making  to  even  the  skilled  layman, 
although  they  too  will  have  a  place  in  the  organization. 

Private  land  holding  companies  have  recognized  the  need  to  im- 
prove growth  and  growing  conditions  on  company  land.  Corporate 
policy  has  been  adjusted  and  research  projects  are  currently  in  prog- 
ress to  produce  super  trees  and  conditions  that  will  add  value  to  grow- 
ing stock. 

Federal  agencies  are  admittedly  behind  private  industry  in  matters 
pertaining  to  the  enhancement  of  tree  growth. 

The  Bureau  has  not  been  able  to  convince  previous  appropriations 
committees  that  there  is  a  need  to  grow  more  timber,  that  it  is  bene- 
ficial to  the  forest  and  the  Tribes,  and  that  it  is  a  legitimate  part  of  the 
Bureau's  trust  responsibilities.  As  a  result,  the  Bureau's  forestry  pro- 
gram has  been  hampered  by  the  lack  of  realistic  appropriations.  Ap- 
propriations made  are  usually  in  limited  amounts  that  allow  for  timber 
product  producing  activities,  and  even  these  are  less  than  needed. 

The  amended  instruction  for  the  collection  of  administrative  fees 
assessed  timber  product  receipts  were  developed  to  allow  for  intensive 
forest  management  in  lieu  of  Congressional  appropriations  for  this 
function. 

The  reimbursement  of  administrative  fees  to  tribes  undoubtedly  had 
a  tremendous  impact  upon  the  Forestry  programs.  Much  employment 
has  been  generated  and  man}7  Forest  improvement  activities  have  been 
increased.  However,  because  of  the  tremendous  amounts  of  money  that 
became  available,  many  problems  developed  that  have  not  altogether 
been  solved. 

Since  Tribal  appropriations  to  the  Forestry  activities  became  reim- 
burseable  out  of  administrative  fee  deductions,  40%  of  the  total  For- 
estry funding  is  by  Tribes.  This  resulted  in  a  67%  increase  in  the  total 
program.  The  Bureau  did  not  receive  any  new  positions  of  personnel 
to  deal  effectively  with  the  change.  Tribes  took  over  most  supervision 
of  Forest  development  activities,  and  management  and  control  of  what 
the  monies  would  be  used  for.  Split  supervision,  split  management,  and 
split  control  runs  a  high  risk  of  communications  breakdown.  Efficiency 
decreases  as  is  evident  of  the  Forest  Development  Cost.  The  aver- 
age cost  per  acre  during  1971-72  was  $14.  The  1973-74-75  average  cost 
was  $66  per  acre.  The  proper  professional  expertise,  at  times  becomes 
lacking. 

Almost  all  of  the  positions  funded  by  tribes  are  technicians  and 
non-professionals.  If  the  Bureau  is  to  provide  professional  expertise, 
then  it  is  badly  understaffed.  If  the  Tribes  are  to  provide  their  own, 
there  is  a  recruitment  problem.  All  tribes  want  Indian  professionals 
which  are  few  in  number.  The  BIA  is  operating  under  Indian  pref- 
erence in  employment  and  promotions.  This  has  the  impact  of  the 
Bureau  and  Tribes  competing  for  the  same  limited  personnel  with 
neither  program  being  able  to  fully  function  properly.  Because  of 
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Indian  preference  in  promotions,  there  is  a  recruitment  problem  for 
non-Indian  professionals  as  well.  The  Bureau  might  solve  this  prob- 
lem with  some  sort  of  guaranteed  periodic  outplacement  program, 
in  which  persons  periodically  could  be  transferred  to  other  agencies 
if  they  so  desired.  In  addition  many  tribes  feel  that  the  Federal  Gov- 
ernment should  not  be  deducting  administrative  costs  from  their 
stumpage  returns. 

Despite  the  1974  Supreme  Court  decision  that  the  administrative 
deductions  from  stumpage  receipts  was  a  legitimate  cost  to  be  paid, 
an  attitude  has  developed  that  the  reimbursement  funds  are  Tribal 
monies  and  should  not  .fund  forestry  activities  if  they  do  not  choose 
to  do  so.  This  places  a  very  difficult  task  upon  Forest  Managers  in 
trying  to  justify  positions  and  funding  for  the  entire  program,  while 
not  having  direct  control  over  what  amounts  to  40%  of  the  total 
Forestry  Budget  generated  by  reimbursement  of  administrative  fees. 
Some  agencies  have  allowed  these  monies  to  be  used  in  other  activi- 
ties for  which  they  were  not  intended.  If  this  is  allowed  to  continue 
there  is  no  effective  way  to  financially  manage  the  Forestry  Program. 
The  Program  must  contain  accountability. 

If  administrative  fees  are  being  reimbursed  for  activities  other 
than  Forestry,  then  the  Secretarial  Order  must  be  changed  to  either : 
(1)  eliminate  the  administrative  fee  deductions,  (2)  allow  the  re- 
imbursement of  administrative  fees  for  activities  other  than  Forestry, 
(3)  discontinue  the  reimbursement  program. 

Timber  Sales  {5262) 

Timber  sales  are  primarily  concerned  with  the  administration  and 
supervision  of  timber  sales.  Specific  work  includes : 

1.  An  analysis  and  decision  to  establish  logging  units  commensurate  with  the 
forest  management  plan. 

2.  Cruising  unit  areas  to  determine  volume  available. 

3.  Appraising  product  values. 

4.  Writing  environmental  assessments. 

5.  Formulating  contract  processes. 

6.  Performing  contractual  processes  either  to  tribal  enterprises  or  to  open 
market  timber  purchasers. 

7.  Delineating  exterior  and  interior  boundaries  as  required. 

8.  Marking  individual  trees  for  cutting  or  boundaries  for  clear-cut  settings. 

9.  Providing  for  product  measurement  to  determine  volume  for  payment 

10.  Providing  for  accounting  procedures  which  reflect  volume  cut  and  payment 
received. 

11.  Collecting  money  in  payment  for  product  volume. 

12.  Distributing  earned  money  at  periodic  intervals,  usually  monthly. 

13.  Supervising  contract  compliance  for  satisfactory  operations  through  end  of 
contract. 

Procedures  vary  to  reflect  tribal  desires  and  situations  where  tribal 
enterprises  include  their  own  manufacturing  plant. 

This  is  the  major  revenue  producing  activity  conducted  on  many 
reservations.  Growth  has  been  constant.  Maximum  revenue  was 
realized  during  the  calendar  year  1973  when  74  million  dollars  was 
produced.  The  total  cut  for  that  year  was  the  highest  ever  produced 
and  came  the  closest  to  meeting  the  Annual  Allowable  Cut  (AAC). 

The  Annual  Allowable  Cut  ,for  the  Bureau  is  based  on  individual 
agenry  forest  management  plans  and  totals  approximately  1.05  billion 
feet  board  measure.  Regardless  of  what  the  AAC  has  been  computed 
at.  the  Bureau  has  never  been  able  to  meet  its  commitment. 
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We  have  summarized  the  response  from  our  agencies  regarding  tin* 
A  AC.  what  was  produced,  the  percent  deficiency,  and  the  dollar  loss 
in  Table  2. 


TABLE  2.— SUMMARY  OF  ANNUAL  ALLOWANCE  CUT  DEFICIENCIES  AND  LOSS  OF  INCOME  FOR  CALENDAR  YEARS 

1970-74  (5  YEARS) 


Annual 

allowance  cut  Actual  cut  Percent  Estimated 

(in  MMFBM)         (in  MMFBM)  deficient  dollar  loss 


Aberdeen   3.9  1.1  71.8  25.400 

Albuquerque   207.4  161.5  22.1  2.353,554 

Billings    486.4  374.1  23.1  2.249,000 

Eastern   59.5  30.8  48.2  1,703,931 

Juneau   62.5  60.7  2.9  0 

Minneapolis   73C.0  219.2  70.0  4,413.600 

Navajo   223.0  217.5  2.  5  259,501 

Phoenix  ..  507.5  353.9  30.3  3,584.000 

Portland   2,743.0  2,547.4  7.1  12,441.485 

Sacramento..   200.0  200  0  0  0 


Total   5,223.2  4,165.2  20.2  27,030,474 

Average   1,004.6  833.2  20.2  5,406,094 


Note:  MMFBM— million  feet  board  measure. 

The  5  year  cutting  summary  indicates  that  the  A  AC  has  not  been 
attained  in  eight  of  the  ten  areas  represented.  The  Hoopa  reservation 
in  the  Sacramento  Area  is  located  in  a  highly  competitive  area  of  Cali- 
fornia and  is  meeting  its  AAC  commitment.  The  Juneau  area,  in 
general,  has  been  able  to  meet  it>  AAC  but  is  subject  to  a  highly 
erratic  export  market.  Already,  their  operations  are  beginning  to  re- 
flect the  interest  generated  by  the  Alaska  Native  Claims  Settlement 
Act  (PL  92-203) ,  and  as  amended. 

Staffing  increases  are  paramount  if  the  Bureau  is  to  carry  out  Con- 
gressional mandates.  These  and  funding  deficiencies  result  in  direct 
income  losses  to  the  Indian  people  in  the  Area.-  that  cannot  meet  their 
AAC  commitment.  The  need  for  increased  statf  and  funds  cannot  he 
si  ressed  enough. 

We  further  believe  that  changing  virgin  type  forests  to  vigorous 
rapid  growing  timber  ha.-  and  will  continue  to  result  in  increase*] 
AAC's.  The  responses  from  the  agencies  has  been  summarized  as 
follows. 

TABLE  3.— ESTIMATE  OF  ANNUAL  ALLOWABLE  CUT  (AAC)  FOR  NEXT  10  YEARS,  COMPARED  TO  AAC  OF  PAST  5 

YEARS 


Volumes  in  MMFBM 
  Percent 

Area  1S7C-74  1970-79  1980-84  change 


Aberdeen...     3.9  5.5  5.5  +41.0  • 

Albuquerque..     207.4  207.4  207.4  0)  . 

Billngs    486.4  402.5  402.5  -17.2 

Eastern       59.5  59.5  60.5  +1.7 

Juneau.  _    62.5  137.5  137.5  +120.0  4 

Minneapolis...     730.0  413.0  501.0  -31.4  -2 

Navajo     223.0  229.5  210.0  -5.8 

Phoenix....   .   5C7.5  556.0  556.0  +9.6  1 

Portland     2.743.0  3,136.0  3,191.0  +16.3 

Sacramento      200.0  200.0  200.0  0)  A 


Total....    5,223.2  5,346.9  5,471.4  +4.8- 


Average     1,044.6  1,069.4  1.094.3  

I 


i  None. 
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These  projections  for  the  periods  1975-7:9  and  1980-84  even  now 
indicate  the  need  for  an  additional  11  employees  Car  the  first  r>  year 
projection  and  another  11  employees  for  the  second  5  year  projection. 
These  wonld  be  in  addition  to  the  number  of  permanent  and  seasonal 
employee  increase  determined  necessary  in  thi  report. 

Timber  sales  have  been  the  principal  basis  for  the  employment  of 
fore-try  personnel  and  the  principal  function  served  by  recruitment. 

Only  minimal  attention  has  been  given  to  the  needs  of  other  forestry 
functions.  The  result  is  that  there  are  many  intensive  fore-try  opera- 
tions needed  to  properly  manage  Indian  forest  lands.  Forest  manage- 
ment has  changed  considerably  from  the  earlier  operations  when 
growth  was  offset  by  the  mortality  of  overmature  timber.  Various  cut- 
ting methods  have  freed  rapid  growing  stock  to  the  point  that  annual 
allowable  cuts  have  increased  over  the  years.  These  increases  have 
given  force  to  the  need  to  get  out  the  cut.  While  the  annual  allowable 
cur  increased  over  the  years,  stalling  needs  never  kept  pace  and  always 
suffered  for  the  lack  of  manpower.  However,  any  increase  in  manpower 
was  always  based  on  this  single  function  purpose. 

Foi  (.st  Pro&Uct  Permits  (5263) 

Forest  product  permits  are  issued  under  three  categories  of  action. 
This  function  is  to  supplement  regular  timber  sale  operations. 

Included  are  the  following: 

1.  Special  Allotment  Cutting  Permits  are  issued  to  Indians  hav- 
ing sole  beneficial  interest  in  the  property,  except  as  waived  by 
the  Secretary. 

2.  Paid  Permits  may  be  issued  with  the  consent  of  the  Indian 
owner (s)  at  stipulated  rates. 

3.  (a)  Free  Use  Cutting  Permits  may  be  issued  for  specific 
species  and  types  of  products  to  Indians,  which  products  may  be 
exchanged  for  other  goods  and  services,  or  may  be  sold;  (b)  Free 
Use  Without  Permit  is  limited  to  Indians  who  may  cut  from  allot- 
ments in  which  they  have  sole  beneficial  interest  or  from  tribal 
property  as  authorized  by  tribal  resolution.  Such  products  may 
not  be  sold  or  exchanged. 

Although  this  function  does  not  take  much  time  in  comparison  to 
contract  timber  sales :  it  is  a  depletion  process  and  affects  total  stocking 
of  a  management  area.  Depending  on  demand,  work  backlogs  do  occur 
and  these  at  times  interfere  with  regular  timber  sales  activities. 

Forest  Protection  (-1^7) 

Forest  protection  activities  are  concerned  with  three  decimating 
forces  acting  on  the  vegetative  resources.  They  are  wildfire,  insects 
and  disease,  ami  unauthorized  timber  cutting. 

Wildfire  activities  at  the  agency  level  include  the  following: 

1.  The  development  of  manning  and  action  plans  for  rapid 
suppression. 

'2.  The  maintenance  and  cooperation  necessary  for  varied  detec- 
tion systems. 

3.  The  acquisition  and  maintenance  of  fire  suppression 
equipment. 

4.  The  reduction  of  hazardous  areas  through  prescribed  burn- 
ing, fuel  breaks,  and  silvicultural  treatment. 

78-127—76  1G 
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5.  The  justification  for  contracts  and  agreement  with  States 
and  other  Federal  agencies  for  protection  services,  which  will 
eliminate  duplication  of  effort  or  be  a  beneficial  economic  measure 
to  the  Federal  government. 

6.  The  continual  adjustment  to  personnel  training  in  fire  sup- 
pression positions  to  maintain  the  proficiency  of  the  organization. 

Unauthorized  Timber  Cutting  is  on  the  wane.  Measures  have  been 
taken  to  advise  converters  that  the  Bureau  will  institute  action  to  re- 
cover timber  and  damage  losses  from  them  if  they  participate  in  any 
agreement  to  log  Indian  owned  timber  that  hasn't  received  approval 
either  by  the  Tribes  or  by  the  Bureau  of  Indian  Affairs.  Should  un- 
authorized timber  cutting  occur,  immediate  action  within  legal  pro- 
cedures, is  taken  to  rectify  the  situation.  Cooperation  between  Tribes, 
the  Bureau,  and  our  solicitors  is  excellent  toward  satisfactory  settling 
all  problems. 

Insect  and  Disease  Control  activities  during  endemic  periods  is 
limited  to  surveillance  while  accomplishing  other  tasks  by  all  forestry 
personnel.  All  forestry  personnel  working  in  the  timber  are  alert  to 
the  many  indicators  relating  to  entomologic  or  pathologic  problems. 
Notification  is  immediately  given  to  the  agency  office  and  in  turn  to 
the  Area  Office.  The  USDA  Forest  Service  is  notified  of  the  situation. 
The  Bureau  depends  on  Forest  Service  expertise  in  these  matters.  If 
special  projects  are  necessary  due  to  wide  spread  out-breaks  or  epidem- 
ics, the  Forest  Service  directs  operations  with  manpower  supplied 
by  the  Bureau.  All  costs  over  regularly  budgeted  funds  are  supplied 
by  special  appropriations  under  the  Forest  Pest  Control  Act, 

Function  Addenda 

Training  to  improve  the  proficiency  of  personnel  is  a  necessary 
program  yet  to  be  incorporated  in  the"  budget  process  as  a  line  item. 
Academic  needs,  improved  processes  and  Federal  enactments  all  re- 
quire study  by  personnel  in  order  for  them  to  perform  their  jobs 
proficiently. 

The  forestry  program  cooperates  with  other  Bureau  activities  which 
require  technical  or  personnel  input  such  as  the  land  use  classification 
activity  and  timber  appraisals  for  the  real  property  program. 

Personnel  act  on  advisory  staffs  when  assigned.  Generally,  these 
are  in-house  dealing  with  personnel  or  Federal  property  matters. 

LONG  RANGE  MANAGEMENT 

Long-range  management  plans  have  been  developed  for  reservations 
having  extensive  forest  resources.  However,  intensive  management 
plans  contained  therein  receive  only  minimal  attention  due  to  the  lack 
of  staff  and  the  need  to  harvest  forest  products.  Backlogs  of  work  have 
grown  over  the  years.  Corrective  action,  such  as  the  implementation 
of  the  recommendations  contained  herein,  is  necessary  if  the  Bureau  is 
to  reduce  the  backlog  and  bring  the  entire  management  operation  into 
focus. 

.  Tnis  cannot  be  done  with  the  current  staff  and  continued  cut  back 
m  position  ceiling.  The  administration  must  be  made  aware  of  the 
need  of  the  Bureau. 
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FORESTRY  USE  OF  EXTERIOR  SOURCE  OF  MANPOWER 

The  continued  repression  of  position  ceiling  levels  lias  caused  for- 
estry to  seek  other  sources  by  which  the  job  could  be  accomplished. 
We  have  summarized  some  actions  that  have  benefitted  our  operations. 
These  are: 

1.  Wildfire  Control. —  Areas  and  agencies  have  entered  into  agree- 
ments and  contracts  to  carry  out  necessary  functions  with  other  Fed- 
eral agencies  and  some  States.  Where  smaller  reservations  and  isolated 
Indian  property  is  intermingled  with  property  being  administered  by 
an  established  protection  organization,  and  that  protection  organiza- 
tion will  accept  the  protection  responsibility  for  such  trust  property, 
the  document  is  executed.  These  have  the  effect  of  providing  manpower 
and  equipment  to  do  the  work,  providing  services  at  an  economical 
rate,  and  prevents  duplication  of  effort. 

2.  Forestry  Consultants. — The  time  for  measurement  work  in  inven- 
tories often  conflicts  with  timber  sales  work.  Therefore,  in  matters 
pertaining  to  inventory  and  plans,  contracts  have  been  left  for  map- 
ping and  field  survey  work.  Only  bonafide  consulting  organizations 
are  used.  This  action  eases  the  Bureau  burden  somewhat,  but  forestry 
personnel  are  still  required  to  check  field  work,  data  compilation  and 
map  features  for  contract  compliance. 

Some  areas  have  contracted  with  consulting  services  to  provide 
supervisory  personnel  on  tribal  projects  which  are  funded  in  response 
to  the  amended  instructions  for  handling  administrative  fees. 

Consultant  services  provide  adequate  personnel  and  while  forestry 
realizes  the  personnel  savings  the  espirit  de  corps,  which  is  necessary, 
is  missing. 

3.  Log  Scaling. — Manpower  needs  have  been  assuaged,  either  at  our 
discretion  or  upon  the  approved  petition  of  the  timber  purchaser. 
Third-party  scaling  under  contract  with  private  scaling  bureaus,  or 
under  agreement  with  other  Federal  agencies,  has  been  a  successful 
venture. 

Other  efforts  to  improve  utilization  of  available  manpower  have 
been  in  scaling  methods,  such  as  sample  scaling,  weight  scaling  and 
piece  count.  Only  when  methods  are  acceptable  to  both  parties  of  the 
contract  are  they  instituted. 

4.  Electronic  Data  Processing  (EDP). —Log  scale  record  keeping 
through  EDP  has  saved  time  in  the  mathematics  of  record  keeping 
Forestry  had  contemplated  complete  EDP  operations  from  scale  tick- 
ets to  the  determination  and  distribution  of  stumpage  receipts.  This 
concept  had  and  still  has  a  questionable  future  due  to  changing  and 
fractionated  heirship,  inheritance  examiner's  backlog,  and  title  search 
work. 

The  compilation  and  extension  of  information  for  pre-sale  and  real- 
ity cru^e  sheets  has  been  programmed,  which  process  has  saved  con- 
siderable time. 

The  Department  of  Interior  decision  to  utilize  the  EDP  capability 
of  the  BLM,  Denver  Service  Center  for  processing  individual  fire 
reports  is  also  a  time  saver.  Our  Indian  Forestry  Service  Bureau  has 
taken  this  information  one  step  further  and  is"  currently  producing 
agency,  area,  and  national  reports  for  our  Bureau. 
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Regardless  of  our  efforts  to  improvise  programs  to  include  exter- 
nal manpower,  only  a  modicum  of  our  operal  inns  are  served  and  while 
at  an  aeceptahle  level  thev  do  little  for  the  overall  effort.  The  ever 
increasing  expansion  of  effort  cannot  be  served  without  the  addition 
or  personnel  and  funds. 

ADDITIONAL    STAFF  IXC    AXD  FUNDING 

Additional  personnel  and  funding  needs  to  carry  out  the  Bureau'- 
trust  responsibility  have  been  summarized  and  are  defined  in  Tables 
and  C). 

The  majority  of  man-years  work  indicated  for  the  functions  of 
Forest  Inventory  and  Plans  (5221)  and  Forest  Development  (5231) 
are  necessary,  not  only  to  cope  with  larirc  tribal  investments  in  inten- 
sive management,  but  to  carry  on  the  plain  and  program-  established 
in  the  lonir  range  management  plans. 

The  investments,  by  themselves,  directly  Support  employment  for 
an  estimated  240  pei-sons.  Inadvertantly  they  also  place  a  burden  on 
an  already  minimal  staff  to  prepare  work  plans,  supervise  projects 
and  in  general  administer  projects  from  start  to  finish?  This  in  ad- 
dition to  other  planned  work  can  be  chaotic.  Addit  ional  personnel 
will  solve  many  current  problems. 

Forest  Protection  (5261)  man-years  are  included  herein  and  re- 
flect data  developed  in  Norma]  Year  Fire  Planning.  This  data  de- 
veloped is  similar  to  that  developed  by  the  USD  A  Forest  Service 
arid  the  Bureau  of  Land  Management  and  concerns  Federal  expendi- 
tures in  wildfire  control. 

Man-years  of  work  shown  in  Timber  Sales  (5202)  and  Forest  Prod- 
uct Permits  (5263)  are  necessary  for  the  Bureau  to  reduce  the  backlog 
of  work  created  by  t lie  lack  of  staff  in  the  past!  The  average  yearly 
loss  of  200  million  feet  board  measure  in  production  has  had  the  effect 
of  losina'  54  man-years  of  related  employment  and  a  loss  of  $800,000 
to  the  GXP  for  every  million  feet  of  uncut  timber,  all  in  addition  to 
the  annual  loss  of  5.4  million  dollars  to  the  Indian  people,  which  is 
more  important. 

The  seasonal  labor  necessary  to  carry  out  our  forestry  functions 
will  be  drawn  from  the  reservation.  The  indicated  74.6  man-year- 
will  involve  approximately  ISO  people  basing  the  average  period 
of  employment  at  5  months. 

Table  4 — Summary  of  costs  for  increased  staffing  and  funding 


Permanent  positions  (262)   $2.  853,  241 

Seasonal  employment  (ISO)   723.300 

Employee  benefit  contributions  (Sy2  percent)   304,006 

Subtotal — Employment   3.  880,  547 

Operational  cost   1.  919,  453 


Total   5.  S00,  000 


The  Bureau  is  not  asking  for  new  positions,  per  se,  but  is  seeking? 
an  adjustment  to  incorporate  positions  which  the  Bureau  has  needed 
for  years.  We  are  emphasizing  this  to  assure  the  reader  that  it  is  an  im- 
portant point.  The  majority  of  time  expended  has  been  in  the  admin- 
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isf  ration  of  timber  sales  followed  by  foresl  protection  (primarily 
Wildfire  control).  Federal  expenditures  for  these  two  timet  ions  amount 
to  80%  of  the  total  annual  forestry  appropriat  ion-.  Even  >o.  t  he  amount 
expended  and  the  lack  of  personnel  do  not  equate  to  accomplishing 
the  job.  Other  functions  have  suffered  and  will  continue  if  we  are 
not  afforded  the  positions  and  funds  requested  in  this  report. 

1U  RK.U'    FoliKSTRY   AM)    Pl'iiUC    LAW  D3-G38 

Public  Law  5K)-(i:'>s  provides  the  Tribes  with  the  opport  unit y  to 
contract  with  the  Federal  government  for  the  management  of  the 
Forestry  program  or  any  portion  thereof.  This  would  place  the  sup- 
ervision and  direction  of  both  Federal  gratuity  funds,  tribal  appro- 
priated, tribal  Jocal  and  reimbursable  funds  with  the  tribal  govern- 
ments. 

Hearsay  indicate  that  most  Tribes  are  presently  rout ract ing  about 
all  they  care  to  contract  at  this  time.  Some  have  indicated  that  they 
would  not  contract  at  all.  As  mentioned  herein,  contracting  for  spe- 
cific times  has  already  been  implemented,  mostly  on  a  one  time  basis. 

Most  Tribes  feel  that  Forestry  functions  are  the  trust  responsibility 
of  the  Federal  government.  Many  have  contributed  funds  to  Forestry 
operation  when  appropriated  funds  fall  short  of  the  necessary  amount 
to  carry  out  activities. 

Tribes  also  oppose  the  deduction  of  administrative  fees  from  stump- 
age  receipts,  believing,  and  we  repeat,  that  the  Forestry  functions 
are  a  trust  responsibility  and  should  be  Federally  funded. 

ALTERNATIVES 

1.  Continued  staffing  and  funding  on  current  level  would  save 
Federal  monies  and  result  in  no  increase  in  the  position  ceiling.  Back- 
logs of  work  in  Forestry  would  continue  to  pile  up  as  in  the  past.  There 
would  be  little  if  any  reduction  in  the  backlogs  and  this  would  nearly 
destroy  intensive  forest  management. 

Annual  allowable  cuts  which  were  never  met  in  the  past  would 
not  be  met  and  losses  to  the  Indian  people  would  continue.  Section  6 
of  the  Indian  Reorganization  Act  would  never  be  fulfilled  and  par- 
ticularly, the  principles  of  sustained  yield  management. 

2.  Increased  personnel  ceiling  and  funding  for  forestry  would  al- 
leviate the  entire  problem  for  Bureau  forestry. 

Personnel  could  be  placed  in  positions  of  supervisory  responsibility 
to  fulfil]  the  obligations  of  the  Federal  government. 

Forest  protection  would  be  able  to  place  personnel  in  necessary 
positions,  thereby  relieving  production  personnel  from  taking  part  in 
routine  suppression  action. 

Timber  sales  would  be  staffed  to  carry  out  the  cutting  allowance 
a>  stipulated  in  the  forest  management  plans.  Provisions  of  Section 
6*  of  the  IRA  would  be  met. 

3.  Public  Law  93-638  would  be  at  the  option  of  the  Tribe.  This  action 
in  itself  precludes  proper  budgeting  and  planning.  The  entire  con- 
cept is  not  a  proven  fact.  Whether  it  will  gain  acceptance  is  a  moot 
point.  Whether  it  is  a  better  system  of  personnel  management  than 
we  have  already,  is  also  moot. 
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Politically  it  is  advantageous  to  the  administration.  It  would  re- 
duce the  position  ceiling  of  the  Bureau  by  that  number  of  positions 
in  the  functions  taken  over  by  the  Tribe  under  contract.  It  would 
not,  however,  detract  from  funding  levels  assured  for  carrying  out 
the  contract. 

The  Bureau  plans  for  monitoring  contracts  would  require  additional 
manpower  over  what  personnel  would  be  alloewd  under  the  contract. 

If  it  is  stated,  and  the  Public  Law  does  not  allow  an  increase  in 
personnel  over  what  the  Bureau  is  currently  providing,  then  the  utili- 
zation of  this  Law  would  serve  no  satisfactory  purpose  in  Forestry. 

4.  Discussion.  It  is  apparent  that  the  Federal  government  cannot 
utilize  alternative  1.  While  alternative  3  has  some  good  features,  it 
will  not  increase  manpower  or  funding  to  the  amount  necessary.  There 
are  no  other  alternatives  to  consider  except  number  2.  The  additional 
funding  and  staffing  are  necessary  to  bring  the  Forestry  program 
to  the  level  necessary  to  carry  out  the  enactments  of  the  Congress. 
We  have  therefore  recommended  this  course  of  action. 
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TABLE  6. -MAN-YEARS  UTILIZING  SEASONAL  LABOR 


Eorestry  functions  1 


Agency 

5221 

5231 

5261 

5262 

5263 

Total 

Fund 

Choctaw  

  2.2  .. 

2.2 

11,503 

Flathead   

0.2 

0.5 

0.3 

3.0 

4.0 

35,  COO 

Fort  Apache  

12.0 

12.0 

180,  000 

Jicarilla   

5.1 

5.  1 

37,  500 

Mescalero. 

13.2 

13.2 

99,  400 

Navajo  

0.1 

0.1 

1.3 

0.1 

0.1 

1.7 

26,  800 

North  Cheyenne 

0  5 

0  5 

4  000 

North  Pueblos. 

0.3 

0^3 

l!  800 

0.  7 

0.7 

4,  800 

Ramah  Navajo. 

0.5 

0.5 

3,  600 

Rockv  Boy's..  

0.1 

0.1 

0.3 

0.1 

0.6 

5,  000 

San  Carlos  

18.0 

18.0 

194, 000 

South  Pueblos.  . 

2.0 

2.0 

16,  100 

South  Ute  

3.5 

3.5 

26,  400 

Umatilla  

0.2 

2.4 

0.8 

1.6 

1.0 

6.0 

45, 000 

Ute  Mountain  Ute   

2.0 

2.0 

18,  400 

Wind  River..  

0.3 

0.3 

2,000 

Winnebago  

  1.5 

0.5  .. 

2.0 

12,  000 

Total  

4.3 

15.6 

48.5 

4.8 

1.4 

74.5 

723, 300 

1  Forestry  functions  are: 
5221  =  Forest  inventory  and  plans. 
5231  =  Forest  development. 
5261  =  Forest  protection. 
5262=Timber  sales. 
5263  =  Forest  product  permitSi 


American  Indian  Policy  Review  Commission, 

Congress  op  the  United  States, 

Washington,  D.C.,  June  15,  1070. 

Memorandum  to:  Hank  Adams. 
From :  John  Kough. 

Subject :  Federal  Revenues  and  Expenditures. 

The  attached  list  is  a  compilation  of  figures  for  federal  expenditures 
and  revenues  throughout  the  fifty  states  for  Fiscal  Year  1975.  The 
revenue  figures  were  provided  by  the  I.R.S.  from  the  1975  Annual 
Report  of  the  Commissioner  of  Internal  Revenue.  The  expenditure 
figures  were  from  the  Community  Service  Administration  booklets  for 
federal  outlays  for  Fiscal  Year  1975.  The  population  figures  were 
from  the  1970  Census  provided  by  the  Census  Bureau.  There  are  two 
totals  shown  for  federal  expenditures:  one  excludes  monies  not  dis- 
tributed to  the  states  such  as  foreign  aid:  the  other  is  the  overall  total 
given  by  the  Community  Services  Administration. 


In  thousands—  Per  capita 


Federal 

States  Federal  outlays  Revenues       Population  outlays  Revenues 


Alabama     5.070,791 

Alaska    1.326,800 

Arizona...    3,710,503 

Arkansas    2,627,919 

California   36,781,709 

Colorado   4,291,674 

Connecticut   5,703,915 

Delaware    685,457 

Florida   11,732,396 

Georgia   7,048,906 

Hawaii   2,060,344 

Idaho.    1,140.899 

Illinois   14,365.830 

Indiana   5,762,607 

Iowa    2,958,782 

Kansas   3,290,569 

Kentucky   4,648,884 

Louisiana   4,799,685 

Maine    1,319,319 

Maryland  and  District  of  Columbia  . .  18,  027,  149 

Massachusetts   8,  723,  141 

Michigan    9,661,920 

Minnesota..    4,672,685 

Mississippi    3, 830, 732 

Missouri     7,358,992 

Montana   1,163,941 

Nebraska..    1,925,052 

Nevada   933,120 

New  Hampshire   1,  175,  651 

New  Jersey   11,603,354 

New  Mexico   2,310.332 

New  York   36,870,828 

North  Carolina   6,250,124 

North  Dakota   1,130,942 

Ohio   11,345,780 

Oklahoma   4,050,681 

Ore£on.   3,015,175 

Pennsylvania   15,181,637 

Rhode  Island   1,284,205 

South  Carolina   3,556,540 

South  Dakota   984,837 

Tennessee   5,565,191 


2,  684,  207 

3,  444 

1,472 

779 

544,  703 

300 

4,  422 

1,815 

1,789,  381 

1,771 

2,095 

1,010 

1,241,  154 

1,923 

1,366 

645 

28,  510,  065 

19,  953 

1,843 

1,428 

4,653  189, 

2,207 

1,944 

2,108 

5,  946,  491 

3,  032 

1,881 

1,961 

1,  465,  890 

548 

1,250 

2,  674 

7,  878,  357 

6,  789 

1,728 

1, 160 

4,  784,  194 

4,  590 

1,535 

1,042 

1,  087,  520 

769 

2,679 

1,414 

881,295 

713 

1,600 

1,236 

21,774,  159 

11,  114 

1,292 

1,959 

6,  859.  877 

5,  194 

1,  109 

1,320 

2.  857,  979 

2,  824 

1,047 

1,012 

2.  498,  683 

2,247 

1,464 

1,112 

3,891,478 

3,219 

1,444 

1,208 

3,  287,  289 

3,  641 

1,318 

902 

760,  463 

992 

1,329 

766 

7,  833.  606 

4,  670 

3,  852 

1,674 

7,  622.  046 

5.  689 

1,533 

1,339 

14,  778,  374 

8,  875 

1,088 

1,665 

6.  149,  807 

3,  805 

1,228 

1,616 

1,  167,  302 

2,217 

1,727 

526 

7,  528,  490 

4,  677 

1,573 

1,609 

514,  893 

694 

1,677 

741 

2,  091,  212 

1,483 

1,298 

1,410 

702,  932 

489 

1,908 

1,437 

714,  325 

738 

1,593 

967 

11,083,338 

7,168 

1,618 

1,546 

708,  186 

1,016 

2,27 

697 

39,  007,479 

18,237 

2,021 

2, 138 

5,  996,  358 

5,082 

1,229 

1,179 

547,748 

618 

1,830 

886 

17,194,  388 

10,  652 

1,065 

1,614 

3,  361,  508 

2,559 

1,582 

1,313 

2,620,124 

2,091 

1,441 

1,253 

17,697,201 

11,794 

1,287 

1,500 

1,  203,  897 

947 

1,356 

1,271 

1,875,323 

2,  591 

1,372 

723 

475,033 

666 

1,478 

713 

3,511,943 

3,  924 

1,418 

894 
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In  thousands—  Per  capita 


Federal 

States  Federal  outlays  Revenues       Population  outlays  Revenues 


Texas   16,208,136  16,047,982  11,197  1.447  1,433 

Utah     1,788,878  971,361  1,059  1,689  917 

Vermont   659,551  319,275  444  1,485  719 

Virginia   9,100,416  5,035,590  4,648  1,957  1,083 

Washington   7,106,970  4,281,369  3,409  2,086  1,255 

West  Virginia   2,423,588  1,260,305  1,744  1,389  722 

Wisconsin   4,712,174  5,422,021  4,418  1,066  1,227 

Wyoming   604,808  344,612  332  1,821  1,037 


Total   i  322,  553,  817       291,  464,  403 


»  326,725,946  with  foreign  aid. 


U.S.  Department  of  tbee  Interior, 

Bureau  of  Indian  Affairs, 
Pine  Ridge  Indian-  Agency, 
Pine  Ridg^  S.  Dak^  March  J-'.  J07G. 
\\\  reply  refer  to :  Land  Operations  301.1. 
Mr.  Ernest  Stevens, 

Director,  American  Indian  Policy  Review  Commission,  House  Office 
Building  Anru  x  No,  „\  Washington,  D.C. 
Dear  Sir:  In  response  to  your  letter  of  February  loth,  197G,  the 
following  information  is  herewith  submitted: 

(1)  The  twenty-five  (25)  non-Indians  who  own  or  use  large  tracts 
of  land. 

(2)  A  list  of  twenty-five  (25)  Indian  users  who  own  or  control  land. 

(3)  All  of  the  above  listed  are  Farm  &  Ranch  Enterprises;  none  of 
the  straight  farm  units  would  fall  within  the  large  twenty-five. 

(4)  All  of  the  non-Indians  are  individual  businesses  with  either  a 
single  individual  or  father  and  son  operations. 

(5)  The  total  of  each  individual's  holdings  are  shown  with  the  list 
of  names  that  includes  owned,  leased,  and  permitted  land. 

(6)  You  asked  for  the  number  of  each  individual  owners  for  each 
parcel  of  land.  Each  parcel  of  land  on  the  Reservation  has  an  average 
of  9  undivided  interests. 

(7)  For  all  of  the1  land  used  for  ranch  enterprises  it  takes  an  average 
of  2.8  acres  for  1  cow  per  month,  and  the  average  rate  received  within 
1072-1975  was  $2.85  per  cow  month. 

There  are  totals  of  6S.274  interest  cards  used  to  permit  or  lease  the 
land  of  75,080  individual  tracts  with  the  collection  and  payout  of 
money  to  approximately  10,500  Indian-.  All  of  the  leases  run  for  a 
5  year  period.  The  one  from  which  this  information  was  supplied  from 
was  October  31,  1970  to  November  1, 11)75. 

(12)  This  Agency  does  not  keep  any  records  of  deeded  lands  and  we 
have  no  knowledge  of  any  land  near  or  adjacent  to  the  Reservation. 

( 13)  The  average  size  of  each  tract  of  land  is  154  acres.  The  average 
income  per  tract  is  $157.00  with  the  average  income  per  owner  $107.00. 
The  1975  total  payment  for  individual  owned  land  is  $791,000.00  and 
total  money  to  the  Tribe  $386,000.0  \ 

For  the  1970-1975  permit  period  the  Indians  used  seventy  two  per- 
cent (72%)  of  all  Grazing-  lands  on  the  Reservation. 

Some  of  the  information  yon  requested  would  take  untold  hours  of 
research ;  this  is  the  reason  why  we  are  sending  figures  for  the  number 
of  lands,  tracts  and  owners. 
Sincerely  yours, 


Enclosures. 


/s/  Acting  Superintendent. 
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25  Indian  hold  rs  OWIied  or  leased 

1.  Frank  Wilson  95,  (->27 

2.  Georgianna  and  Doug  Temple   74,433 

3.  OST  Farm  &  Ranch  Enterprise   40,051 

4.  Thomas  and  Sidney  Cuny  36,618 

5.  Lois   Rapp   26,  880 

6.  Albert  and  Alan  Amiotte  2$  38fc 

7.  .John  Pouriej  and  family  22,  797 

8.  Harold    Sauser  22.  583 

J).  Li  Vermont  Brothers  18,  157 

10.  Henry  Kills  A  Hundred  15,  122 

11.  Sylvestor  and  Jerry  Livermont   14,-107 

12.  David  Cuny  2  11,  730 

13.  Al  AVaters  10.  042 

14.  Frank  Bauman  10.  555 

15.  Ada  May   !),  024 

10.  L.  and  II.  Livermont   !>.  -175 

17.  Lloyd  Twiss   8,  215 

18.  Darrel   Powers   8, 131 

19.  J.  Holy  Rock  and  R.  Chief   7,  S2S 

20.  Woodrow   Ward   0,735 

21.  George  Coats   0,05)4 

22.  Charles  Lange  Est   0,  080 

23.  Ida  Merdanian   0,  041 

24.  Josephine   Hamilton   0,  -J!):: 

25.  Gerry   Conroy   0,  230 

25  yon-Indian  Land  Holders,  Land  Owned  and  Leased 

1.  Clair  and  Curtis  Coomes  41.522 

2.  Woodrow  Metzger  (all  leased)   30,000 

3.  Baxter  Berry   25,  05r, 

4.  Fred     Wild  16,885 

5.  ft.  1).  Putnam  10.  300 

0.  Jack     Lewis  15,  309 

7.  Dan    Page  14,424 

8.  Allen    Berry  13,  022 

9.  May    &    Sons  12,  188 

10.  Kudrna  Ranch  11,701 

11.  Wm    Deckert  11,010 

12.  Cyrus   Porch  10.103 

13.  T.    Petti john   9'  g^i 

14.  Ronald    Sandoz   9  654 

15.  Glover  Land  &  Livestock  Co   8*  1'88 

K5.  W.  D.  Good   7!  gin 

17.  Mary    Revnolds   7'  (;op, 

18.  R.  &  D.  AHard  ~_   7,' 152 

19.  Ion  a   Barber  "  q'  730 

20.  H.     Ireland  ~   o' 320 

21.  B.  Herber   ft  094 

John    Christensen   5  937 

R.  &  xS.  Johnson   5'  553 

24.  Lettelier  &  Sons  ~_  4' 894 

J.  B.  Berzena  [   3' 517 


22 
23 
24 
25. 


Land  Use  and  Purchase  Patterns  on  the  Pine  Ridge  Reservation 

(Prepared  for  the  Bureau  of  Indian  Affairs  Superintendent's  Office, 

October  1974) 

The  Bureau  of  Indian  Affairs  has  long  been  criticized  for  its  ad- 
ministration of  land  use  and  management. 

The  numerous  specific  complaints  of  individuals  continue  to  recur 
in  spite  of  statistics  offered  by  both  the  Bureau  of  Indian  Affairs  and 
the  Oglala  Sioux  Tribe  supporting  the  contention  that  the  majority 
of  land  users  are  Indian.  The  general  statement  that  "over  68  percent 
of  the  Total  Allotted  Land  is  being  used  by  Indians"  merits  closer 
critical  analysis  for  the  subtler  implications. 

The  objections  to  the  system  created  by  the  regulations  and  policies 
of  the  BIA  and  the  Tribal  government  are  not  going  to  vanish  in  the 
face  of  further  statistics  unless  those  numbers  begin  to  spell  out  pre- 
cisely who  is  using  and  benefitting  the  most  from  the  reservation  land 
base — and  who  is  not.  And  then,  those  figures  and  findings  must  be 
used  to  correct  the  inequities  and  indignities. 

The  central  complaint  of  land  owners  (non-users)  is  the  use  made 
of  the  power-of-attorney  executed  by  the  landowners.  This  general 
consent  permits  the  Bureau  to  lease  the  land  in  common  with  other 
allotted  and  tribal  land  to  persons  without  the  specific  approval  of 
the  landowners.  When  the  Bureau  packages  land  into  these  range 
units,  individual  owners  are  lost  in  the  translation  and  the  power-of- 
attorney  can  effectively  block  any  subsequent  complaints. 

How  real,  then,  is  ownership  of  trust  or  restricted  land? 

This  question  is  especially  crucial  to  landowners  who  do  not  have 
the  ability  to  use  their  land  but  must  rely  on  the  much  smaller  pro- 
ceeds from  renting  their  land  to  one  who  is  able  to  muster  the  finan- 
cial backing  to  put  the  land  to  productive  and  gainful  use. 

The  trust  responsibility  of  the  United  States  has  necessitated  some 
restrictions  that  landowners  feel  are  demeaning,  but  apparently  were 
designed  to  prevent  exploitation  and  further,  were  meant  to  insure 
that  the  landowner  would  receive  the  optimum  return.  This  responsi- 
bility, moreover,  requires  that  the  Bureau  promote  conditions  that 
insure  Indian  usage  to  the  highest  possible  extent. 

These  regulations  are  encountered  when  a  landowner  attempts  to 
lease  or  "permit"  his  land  to  another  user.  His  own  use  of  the  land 
is  unrestricted.  Therein  lies  the  crux  of  the  bulk  of  complaints  against 
the  system.  Landowners,  by  and  large,  do  not  use  their  own  land  and 
therefore  are  subject  to  the  regulatory  policies  of  the  BIA  and,  addi- 
tionally, to  the  policy  and  land  use  goals  of  the  tribal  government. 
Their  own  rights  and  objectives  are  supposed  to  be  met  in  the  process, 
but  there  is  little  room  for  individual  demands,  complaints,  and 
preferences. 
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Owners  suspect,  with  ample  justification,  that  the  vehicle  created 
to  protect  them  and  their  interests  is,  in  reality,  working  against 
them. 

A  litany  of  negative  evaluations  of  the  system,  its  misuse  and  abuse, 
is  recited  at  nearly  every  meeting  with  the  Indian  Landowners  Asso- 
ciation and  with  individual  owners  apart  from  the  Association.  The 
users  of  their  land,  under  the  grazing  permit  format,  are  the  subjects 
of  much  bitter  complaint.  Owners  specifically  report  the  following: 
over-grazing  or  other  abuse  of  the  land;  insufficient  lease  rental ;  per- 
sonal dislike  of  the  permittee;  payment  of  fees  through  the  Bureau 
rather  than  to  owners  directly ;  permittees  deny,  or  attempt  to  deny, 
owners  use  of  their  land  for  residence  purposes,  for  hunting,  or  for 
the  gathering  of  firewood ;  the  inability  of  the  owner  to  negotiate  with 
the  user  for  loans  or  advances  on  lease  money. 

These  complaints  may  seem  petty  at  first  examination.  They  are. 
however,  symptoms  of  an  abiding  ill :  Owners  do  note  feel  like  owners 
when  they  exercise  so  little  personal  control  over  their  proper!  y . 

A  discussion  of  some  of  the  more  serious  charges  made  by  owners 
is  helpful  here  as  it  points  up  the  various  misuses  of  the  system.  These 
charges,  even  if  not  real,  will  serve  to  illustrate  the  possible  loopholes 
and  inequities  that  present  policy  allows  and  actually  fosters. 

One  practice  that  is  particularly  galling  to  landowners  is  subleas- 
ing. After  the  owner  has  leased  his  land  to  an  Indian  permittee,  the 
permittee  sub-leases  the  unit  to  other  livestock  operators.  The  per- 
mittee gains  the  use  of  the  land  through  allocation  or  even  by  bid 
preference,  that  is,  meeting  the  high  bid  of  a  non-Indian.  The  Indian 
permittee  thus  becomes  a  middleman  in  a  real  estate  game.  He  parlays 
his  lease  into  what  amounts  to  ownership  of  the  land.  He  leases  the 
land  for  a  higher  price  than  he  paid  the  actual  owner  without  the 
owner  benefitting  from  the  second  transaction. 

It  becomes  obvious  that  the  landowners  are  not  just  angry  with 
a  few  white  ranchers.  There  is  increasing  evidence  that  the  more 
traditional  Indian  landowners  are  being  exploited  by  both  Indian  and 
white  permittees. 

For  example,  the  charge  has  been  made  that  Indian  permittee.-  in 
some  cases  have  gained  permits  by  proving  ownership  of  cattle.  This 
gives  him  non-competitive  preference  in  use  of  Indian  land.  The 
charge  is  made  that  the  cattle  ownership  was  established  by  agree- 
ment with  large  operators,  both  Indian  and  white,  that  the  Indian 
permittee  will  accept  and  brand  cattle  with  his  own  brand,  but  that 
he  will  agree  to  turn  over  the  calf  crop  to  the  owner-in-fact.  It  is 
also  charged  that  the  owner-in-fact  actually  controls  the  sale  and  ?ales 
receipts  of  the  cattle  used  in  this  manner.  The  Indian  permittee,  then, 
is  acting  as  a  "front"  and  is  assisting  in  the  systematic  prevention  of 
real  Indian  participation  in  land  use. 

If  this  practice  is  true,  it  is  indeed  a  crafty  maneuver  which  could 
be  held  legal  in  the  sense  that  ownership  of  the  cattle  is  established. 
But  the  practice  is  not  morally  consistent  with  the  regulations  and 
policies  in  their  design  to  benefit  and  protect  Indians.  Nor  i-  the 
practice  in  keeping  with  the  stated  wishes  of  the  Oglala  Sioux  Tribe 
and  individual  owners.  The  resolution  of  the  questions  involved  in 
this  particular  matter  may  have  to  come  from  the  Federal  courts. 
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Legal  or  illegal,  however,  the  practice  violates  the  spirit  of  the 
intent  of  the  regulat  ions  and  policies. 

A  number  of  complaints  stem  from  the  personal  treatment  of  the 
landowners  by  the  persons  who  are  using  their  land.  Owners  feel  that 
Indian  permittees  who  receive  their  permits  on  a  non-competitive 
basis  tend  to  regard  use  of  the  land  as  their  right  hy  reason  of  being 
Indian  or  part-Indian.  Owners  feel  that  they  are  not  treated  as  actual 
landlords  and  that  this  is  manifested  by  frequent  late  lease  payments; 
unsympathetic  responses  to  requests  for  advances  in  lease  payments, 
loans  or  other  favors  that  lessees  have  customarily  bestowed  on  the 
landowners.  They  see  the  disappearance  of  the  time-honored  institu- 
tions that  existed  between  owner  and  user — with  no  replacement. 

Many  landowners  and  tribal  observers  also  believe  that  entrenched 
Indian  usage  of  land  depresses  the  grazing  fees  since  preference  can 
effectively  remove  competition  from  the  market.  Preference  does 
distort  the  demand  picture  and  an  open  bid  market  would  very  prob- 
ably push  land  use  costs  higher  in  keeping  with  the  national  market. 
With  the  present  artificial  controls,  the  land  economy  on  the  reser- 
vation is  essentially  operat  ing  in  a  vacuum. 

If  the  combined  total  revenue  from  Indian  land  is  not  significantly 
bolstered,  the  Tribe  faces  the  real  danger  of  not  being  able  to  meet 
payments  on  the  massive  land-purchase  loans  that  will  fall  due  in 
less  than  a  year.  This  problem  must  be  dealt  with  immediately  by 
changes  in  Bureau  and  Tribal  practices,  policies  and  regulations. 

There  is  some  possible  upgrading  of  land  classification  to  stimulate 
increased  fees  and  some  reclamation  of  previously  over-grazed  land 
will  help  to  alleviate  the  situation. 

But,  the  inescapable  conclusion  that  emerges  is  that  significant 
impact  land  users  are  going  to  have  to  pay  higher,  competitive  prices. 
This  dictum  applies  to  Indian  users  as  well  as  non-Indian  users. 

This  would  have  to  be  scaled  so  that  users  that  can  afford  higher 
prices  will  be  those  that  will  pay  them.  Care  must  be  taken  to  prevent 
small,  low-profit  operators  from  being  driven  from  the  market. 

The  possibility  of  using  a  graded  tax  on  land  users  should  also  be 
investigated.  That  is,  a  tax  levied  according  to  degree  of  Indian  blood. 
Another  option  would  be  to  exercise  scaled  preference  rather  than  abso- 
lute preference  for  any  Indian  regardless  of  blood  quantum.  Either, 
or  both,  of  these  measures  could  begin  to  equalize  potential  users  so  that 
more  traditional  Indians  are  not  systematically  ejected  from  participa- 
tion in  land  use. 

There  is  considerable  evidence  that  all  of  the  complaints  and  state- 
ments of  malfeasance  given  to  the  superintendent's  office  have  some 
degree  of  basis  in  fact. 

Both  the  Bureau; of  Indian  Affairs  and  the  Tribal  Administration 
must  accept  responsibility  for  the  violations  or  non-conformity  to  either 
regulations  or  the  spirit  of  the  intent  of  the  regulating  factors.  The 
present  administration  of  either  organization  is  not  wholly  responsible 
for  the  present  state  of  affairs.  The  current  conditions  are  the  result  of 
many  years  of  neglect  or  outright  corruption.  Neither  administration, 
however,  can  afford  to  allow  the  situation  to  continue  unabated  or  they 
will,  in  actuality,  become  part  of  the  problem. 
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Changes  are  required  in  the  basic  policies  of  both  the  Bureau  and  the 
Tribal  government.  The  committees  and  personnel  that  control  land 
use  and  land  acquisition  have  the  responsibility  of  correcting  the  in- 
equities by  halting  unfair  practices  now.  Additionally,  they  are 
charged  with  the  responsibility  of  actually  stimulating  the  participa- 
tion of  traditional  Indians  in  the  system.  In  short,  it  is  not  enough  to 
merely  stop  the  wrongs — some  of  the  wrongs  must  be  undone. 

Practices  such  as  the  tribal  policy  of  offering  first  purchase  option  to 
current  users  will  insure  that  the  same  people  who  use  the  land  will, 
finally,  become  the  owners  of  the  land. 

The  Bureau  should  immediately  ban  all  further  sales  to  Indians 
using  Indian  preference  who  have  ever  removed  Indian  land  from 
trust  status.  Land  speculators  have  long  used  this  method  of  operation 
but  there  is  still  no  regulation  barring  them  from  further  depleting 
the  land  base. 

It  can  be  correctly  stated  that  over  68%  of  the  Total  Allotted  Land 
is  being  used  by  Indians.  If  Tribal  special  use  lands  (Farm  and  Ranch 
Enterprise  and  Game  Range)  are  included,  the  total  rises  to  nearly 
70%  of  the  total  land  base. 

Clbser  scrutiny,  however,  indicates  that  this  percentage  does  not 
adequately  reflect  what  is  happening  in  Indian  land  usage.  The  grand 
total  of  Indian  usage  does  not  reflect  who  is  using  Indian  land,  and 
presumably  benefitting  the  most — and  who  is  not. 

A  key  is  provided  here  to  assist  in  making  a  close-up  examination  of 
land  use  and  land  purchase  patterns  on  the  reservation.  The  following 
tables  and  charts  of  the  percentage  of  land  use  and  land  purchase  by 
Type  are  from  the  key  below. 

KEY  EQUALS  TYPES  OF  LAND  USERS  BY  DEGREE  OF  INDIAN  BLOOD 

1  equals  %  to  1  degree  of  Indian  blood. 

2  equals  V2  but  less  than  %  degree  of  Indian  blood. 

3  equals  Vi  but  less  than  i/%  degree  of  Indian  blood. 

4  equals  y8  but  less  than  %  degree  of  Indian  blood. 

5  equals  less  than  i/8  degree  of  Indian  blood. 
G  equals  non-Indian. 

PATTERN  EQUALS  LAND  USE  PERCENTAGE  BY  TYPE  NUMBER  FROM  KEY 

1  equals  2.7  percent  or  24,240  acres. 

2  equals  5.7  percent  or  51,050  acres. 

3  equals  21.6  percent  or  195,451  acres. 

4  equals  20.8  percent  or  186,658  acres. 

5  equals  17.1  percent  or  154,515  acres. 

6  equals  30.0  percent  or  270,821  acres. 

[Note. — The  r<bove  acres  represent  the  nearest  whole  numbers.  A  minimal  dis- 
tortion resulting,  plus  the  Tribal  special  use  lands,  accounts  for  the  remaining 
2.1%  of  the  land.  Acres  noted  above  are  all  the  lands  in  the  grazing  permit  pro- 
gram. They  do  not  include  the  individual  leases  for  farming  purposes.] 


250 


PATTERN  EQUALS  LAND  PURCHASE  PERCENTAGE  BY TTPE  M  MBEIt  FROU  KEY 

1  equals  5.0  percent  or  1,502  acres. 

2  equals  6.8  percent  or  2,077  acres. 

3  equals  24.1  percent  or  7,308  acres. 

4  equals  42.6  percent  or  12,900  acres. 

5  equals  21.5  percent  or  6,520  acres. 

[ Note. — These  totals  represent  only  the  member-to-member  whole  tract  sales. 
All  fractionated  interests  are  excluded.  All  tribal  purchases  have  also  been  ex- 
cluded because  they  convey  only  joint  tribal  ownership  and  do  not  demonstrate 
an  individual's  ability  to  purchase  land.  No  gifts  or  exchange  transactions  have 
been  included.] 

The  following  statistics  will  refer  to  the  charts  above. 

Nearly  90  percent  of  all  the  Indian  land  is  being  utilized  by  opera- 
tors who  are  less  than  1/2  degree  of  Indian  blood  quantum.  Even  if 
non-Indian  operators  (Type  6)  are  excluded  from  this  group,  60 
percent  of  the  land  is  still  being  used  by  Indian  operators  of  less  than 
1/2  degree  IBQ.  Of  all  the  groups  above,  non-Indians  still  control 
nearly  a  third  (30  perecnt)  of  the  land. 

Usage  by  Indians  who  are  at  least  1/2  degree  IBQ  represents  only 
8.4  percent  of  total  usage.  There  are  only  nine  (9)  range  units  under 
the  control  of  Type  1  operators,  that  is,  those  who  are  %  degree  or 
more  of  Indian  blood.  Full-blood  operators  are  singularly  absent. 

Type  1  users  are  now  controlling  a  mere  24.240  acres  totally.  There 
are  a  number  of  users  of  Types  3,  4,  or  5  who  exceed  that  acreage 
as  individual  concerns.  There  is  one  land  user  who  is  less  than  y8 
degree  IBQ  who  uses  more  land  than  all  Type  2  users  combined.  Type 
2  operators  use  51,050  acres  and  he  controls  nearly  55,000  acres.  This 
is  pointed  out  not  to  malign  the  big  operator,  but  to  illustrate  what 
any  critical  analysis  of  these  figures  must  point  up:  There  is  a  direct 
relationship  between  the  degree  of  Indian  blood  of  land  users  and 
the  amount  of  land  they  use. 

Further,  that  relationship  is  a  negative  one.  The  higher  the  degree 
of  Indian  blood,  the  less  likelihood  there  is  that  that  person  will 
become  a  land  user.  The  lower  the  degree  of  Indian  blood,  the  higher 
the  probability  that  that  person  will,  or  at  least  can,  become  a  land 
user. 

The  trends  that  are  evident  in  land  leasing  are  also  true  of  land 
purchases.  Except  for  tribal  purchases.  Indian  land  is  being  sold  to 
those  Indians  of  negligible  blood  quantum.  That  is  at  least,  partially 
the  result  of  the  Tribal  policy  of  offering  users  first  option  to  buy 
land. 

As  noted  above,  a  look  at  the  percentage  of  puivhpses  according 
to  IBQ  will  reflect  the  relationship  between  only  Indian-to-Indian 
sales  and  blood  degree  since  sales  to  non-Indians  have  been  sharply 
curtailed.  The  amount  of  Indian  land  sold  to  non-Indians  is  now 
nearly  infinitesimal,  but  it  will  not  remain  so  if  the  Tribe's  ability 
to  purchase  fails. 

The  amount  of  land  now  sold  to  Indians  of  less  than  V2  decree 
of  Indian  blood  is  over  80  percent  of  all  sales  to  individuals.  The 
group  with  the  largest  purchase  percentage  is  Type  4 — those  Indians 
who  are  less  than  %  but  more  than  %.  This  group  alone  accounts 
for  close  to  half  (42.6)  of  all  member-to-member  sales. 
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It  has  already  been  demonstrated  that  land  users  are  more  likely 
to  be  of  low  IBQ,  that  is,  less  than  Indian. 

Now,  land  users  are  more  likely  to  become  land  owners.  The  Tribal 
policy  of  first  purchase  option  to  users,  once  again,  has  played  a  large 
role  in  this  trend.  Indian  land  that  passes  out  of  real  Indian  control 
in  this  manner  is  lost  forever  to  use  by  Indians  Ol  higher  blood 
quantum.  Of  the  164  transactions  mentioned  above,  only  10  were  to 
persons  who  were  not  established  users.  Those  persons  bought  whole 
small  tracts,  quite  possibly  for  residence  purposes  only.  Many  of  these 
purchasers,  moreover,  were  BIA  or  Tribal  employees  or  officials  who 
have  an  income  that  allows  land  purchase.  The  point  is  made  to  show 
that  "outside"  money  is  needed  before  non-users  enter  either  the  user 
or  buyer  market. 

Once  again,  Types  1  and  2,  or  those  Indians  of  U2  degree  or  more 
of  Indian  blood,  are  least  likely  to  purchase  land.  Only  11.8% 
of  the  land  sales  were  to  this  group.  Since  we  know  that  full-bloods 
are  less  likely  to  use  land,  we  can  quickly  and  accurately  deduce  that 
they  are  already  eliminated  from  the  purchasing  market. 

In  both  land  use  and  land  purchase  then,  those  people  of  lesser 
degrees  of  Indian  blood  are  traditionally  the  ones  who  are  least  handi- 
capped by  their  Tndianness.  They  are  more  readily  served  by  banks 
and  lending  institutions.  They  have  the  same  preference  rights  as 
full-blood  Indians  in  land  use  and/or  purchase. 

The  promise  of  better  conditions  for  Types  1  and  2  users  and  buyers 
because  of  the  passage  of  the  Indian  Financing  Act  is  but  a  cruel 
hoax  to  traditional  Indians.  Their  use  or  increased  acquisition  of  land 
is  effectively  blocked  by  present  policies  that  favor  Indians  of  small 
blood  degree. 

Those  Indians  who  have  greater  degrees  of  Indian  blood  are  those 
who  are  least  likely  to  obtain  financial  support  to  enter  the  user 
market  and  are,  therefore,  more  likely  to  be  forced  to  lease  their  land 
or  to  sell  it. 

Indian  women  married  to  non-Indian  men  represent  another  group 
that  is  not  immediatelv  clear  from  general  statements  concerning 
Indian  usage  of  land.  They  warrant  a  special  statement.  These  women 
come  from  Types  3,  4,  and  5  exclusively.  Their  total  uses  are  included 
in  the  above  totals  for  those  types.  However,  they  control  13  percent 
of  the  grazing  permit  acres,  or  117,000  acres.  These  users  are  also  able 
to  obtain  money  for  land  use  of  purchase,  either  because  they  are  less 
hampered  by  their  Indian  blood  degree,  or  because  their  spouses  are 
able  to  make  fiscal  arrangements. 

Undeniably  then,  there  is  a  marked  trend  in  sales  of  land  to  Indians 
of  less  Indian  blood.  This  land  is  passing  forever  out  of  the  hands  and 
control  of  more  traditional  Indians  just  as  surely  as  sales  to  non- 
Indians. 

The  percentage  of  sales  to  low  blood  quantum  Indians  poses  a 
threat  that  is  just  as  real  as  the  threat  of  non-Indian  purchases  used 
to  be.  Those  Indians  who  buy  the  most  land  are  those  who  have  the 
least  allegiance  to  the  Tribe  and  its  best  interests.  This  is  demon- 
strated by  the  increased  likelihood  that  these  specific  buyers  will 
remove  their  land  from  trust  status  thereby  shrinking  the  land  base. 
And  they  have  an  inside  track  because  they  can  claim  Indian  pref- 
erence— the  same  preference  that  a  full-blood  Indian  can  claim. 
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I  he  situation  in  land  sales  illustrated  here  is  especially  critical 
When  the  period  of  tune  covered  is  pointed  out :  These  represent  only 
those  sales  made  m  the  last  two  years,  from  September,  1072,  through 
October,  1974.  fe 

As  long  as  land  use  and  land  acquisition  are  so  closely  related, 
there  will  be  no  significant  increase  in  the  percentage  of  land  pur- 
chase by  Indians  who  have  a  higher  IRQ.  Barring  their  entrance  into 
land  use  status  has  pretty  decisively  blocked  their  ability  to  keep  or 
increase  their  land  holdings. 

For  it  is  from  traditional  Indians  that  the  land  base  is  entering 
the  buyer  market  to  be  snatched  up  by  those  of  more  wealth  and  less 
Indian  blood. 

Traditional  Indians  have  little  incentive  to  keep  their  land.  Their 
income  from  the  land  is  so  small  that  it  does  not  provide  an  acceptable 
level  of  subsistence  and  it  lowers  or  eliminates  their  participation  in 
assistance  programs.  And.  the  land  is  not  really  in  their  control  any- 
way. Small  wonder  that  the  temptation  to  sell  the  land  becomes  so 
powerful. 

Given  all  the  above  figures  and  their  attendant  trends  there  is  little, 
if  any.  likelihood  that  Indian  operators  of  higher  IBQ's  are  going  to 
break  into  the  user  market.  Given  these  patterns  and  statistics,  within 
a  short  span  of  time.  Oglala  land  1  will  be  overwhelmingly  controlled 
and  owned  by  Indians  who  are  less  than  1/82  degree  Indian  blood. 

Immediate  steps  must  be  taken  to  increase  the  chances  of  tradi- 
tional or  higher  blood  quantum  Indians  entering  the  land  usage  field. 

Unless  traditional  Indians  are  actively  assisted  in  that  entrance, 
they  will  soon  be  forever  barred. 

Analysis  of  Yakima  Indian  Nation  enrollment  records,  as  of  March  SI,  1976 
Residency : 

1.  On  reservation  3,499 

2.  Adjacent  to  reservation  (within  same  area  i   630 

3.  Outside  service  area   (non-reservation)  1,679 

4.  Other  reservation   126 

5.  Unknown   (will  call  I   304 

6,238 

Age  Group : 

A.  Ages  1  through  5   580 

B.  Ages  6  through  10   655 

C.  Ages  11  through  15   796 

D.  Ages  16  through  17   330 

E.  Age  18   152 

F.  Ages  19  through  24   813 

G.  Ages  25  through  34   970 

H.  Ages  35  through  44   718 

I.  Ages  45  through  64   820 

J.  Ages  65  and  over   404 

6,  238 


1  Oglala  laud  that  is  not  jointly  owned  by  the  tribe. 
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Indian  Blood  Quantum  (Yakima)  : 

0.  None  of  record   246 

1.  Less  than  *4   4."i<; 

2.  %,  but  less  than  3/2   2.  <»44 

3.  !/2,  but  less  than  %   1,816 

4.  %  or  more   1,  (;7<; 


<;.  23$ 


Indian  blood  Quantum  (other)  : 

0.  None  of  record  1,159 

1.  Less  than  %  2.  178 

2.  but  less  than  V2  1,  745 

3.  y2,  but  less  than  %  1,046 

4.  %  or  more   nu 


<;.  238 


Marital  status : 

0.  Minors   2.  IT.-, 

1.  Married  to  Enrolled  member   f98 

2.  Married  to  non-member  Indian   313 

3.  Married  to  non-Indian   519 

4.  Marital  status  unknown  2, 133 


G,  238 


Number  of  men  enrolled  2,  996 

Number  of  women  enrolled  3,  242 


Total   6,  238 


ENCLOSURE  I 


Detailed  Response  to  AIPRC  Survey  Information  Request,  Yakima  Indian 
Agency,  Toppenish,  Wash. 

1.  Relating  to  Tribal  Enrollment  information  : 

(a)  Names  of  all  tribal  members  :  Provided  in  Enclosure  II. 

(b)  Eacb  member's  age  or  birtbdate  :  Provided  in  Enclosure  !  I. 

(c)  Direct  family  lineage,  or  separating  distinct  households:  Lineage  and/or 
separate  distinct  household  records  not  maintained  by  Agency^ 

id)  Current  or  best  known  address;  or,  any  indication  that  listed  address  is 
incorrect :  Best  known  address  provided  in  Enclosure  II. 

(e)  Blood  Qiiantums  of  each  member:  Tribe  reluctant  to  release  this  in- 
formation. Mr.  Gover  indicated  information  under  item  (4)  below  would  be 
sufficient. 

(/)  How  many  tribal  members  (cumulatively)  1  arc  : 

(1)  three-fourths  or  more  of  Indian  blood  quantum:  1.67G; 

(2)  one-half  to  three-fourths  Indian  blood  quantum  :  1,816; 

(3)  one-quarter  to  one-half  Indian  blood  quantum  :  2.<>44  ; 

(4)  less  than  one-quarter  Indian  blood  quantum  :  4.16. 

2.  Relating  to  the  above  information  : 

(a)  Does  the  Tribe  have  a  minimum  blood  quantum  requirement  for 
enrollment? 

A  minimum  blood  quantum  of  one-fourth  or  more  blood  of  the  Yakima  Tribes 
is  required  for  enrollment.  ( See  Enrollment  Act) . 

(b)  On  enrollment  information,  is  Indian  blood  of  other  tribes  counted  or 
recorded  for  enrollment  purposes,  or  not  considered  for  membership  purposes 
or  justification  for  enrollment? 

Indian  blood  of  other  tribes  is  not  counted,  recorded,  nor  considered  in  de- 
termining enrollment  qualifications.  (See  attached  Enrollment  Act). 

(c)  Are  there  reservation  residency  requirements  or  restrictions  in  judging 
qualifications  for  membership? 

Parent  of  new  enrollees  must  maintain  a  domicile  on  the  Yakima  reservation 
or  within  the  area  ceded  by  the  Treaty  of  June  9,  1855.  (See  attached  Enroll- 
ment Act). 

3.  Relating  to  permanent  addresses  and  residency : 

(a)  Which  listed  addresses  (by  towns,  post  offices,  or  routes)  indicate  an 
on-reservation  residency? 

By  towns  (post  offices)  (coded  number  "1"  in  the  Enrollment  Record). 

Toppenish  9S&48. 

Wapato  98951. 

White  Swan  98952. 

Harrah  98933. 

Parker  98939. 

(b)  Which  listed  address  would  indicate  residency  on  or  adjacent  to  the 
reservation  ? 

On  Reservation  :  See  (a)  above. 

Adjacent  Reservations:  All  towns  and/or  post  offices,  excluding  those  listed 
in  (a)  above  located  in  Yakima,  Klicgitat  and  Kittitas  Counties.  Coded  number 
"2"  in  the  Enrollment  Record. 

(c)  Which  addresses  indicate  residency  on  another  Indian  reservation,  either 
in  the  same  or  another  state? 

There  are  126  enrolled  members  residing  on  other  Indian  reservations.  Their 
addresses  are  coded  number  "4"  in  the  Enrollment  Record. 

( d )  Which  addresses  indicate  non-reservation  residency  ? 


1  Above  fifures  reflect  only  Yakima  Indian  Blood.  Records  indicnte  there  are  246  members 
enrolled  under  Allotment  Act  provisions  who  are  not  of  Yakima  blood.  See  Act  of  Aujrust  9. 
1946  (Public  Law  79-796  (60  Stat.  96P)  as  Amended  by  Act  of  December  31,  1970  (Public 
Law  91-627  (84  Stat.  1874). 
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There  are  1,679  enrolled  members  residing  outside  this  agency's  service  area. 
These  addresses  are  coded  number  "3"  in  the  Enrollment  Records. 

4.  Relating  to  populations  in  the  above  categories  of  residency  : 

In  our  telephone  discussion  with  Mr.  Kevin  Gover  on  March  22,  1970,  your 
office  will  determine  age  breakdown  information  requested  under  item  4  from 
enrollment  data  and  address  provided  in  the  Enrollment  Record. 

5.  Relating  to  reservation  populations  : 

(a)  How  many  non-member  Indians  are  estimated  to  be  living  on  the 
reservation : 

Estimate  1,400  non-member  Indians  reside  on  the  Yakima  Reservation. 

(b)  How  many  non-member  Indians  are  estimated  to  be  married  to  tribal 
members  and  living  on  or  adjacent  to  the  reservation? 

An  attempt  was  made  to  determine  marital  status  of  membership,  however, 
due  to  the  large  number  of  members  whose  marital  status  was  unknown,  we 
were  unable  to  provide  an  answer  to  this  question.  See  Agency  Analysis  sheet 
in  the  front  of  the  Enrolled  Record. 

(c)  How  many  children  of  members  who  are  married  to  non-member  Indians 
of  other  tribes  are  enrolled  in  that  other  tribe? 

There  is  no  information  available  at  this  Agency  to  determine  the  number. 

(d)  How  many  non-Indians  are  estimated  to  be  living  on  the  reservation? 
Estimate  non-Indian  reservation  popusation  at  22,300  people. 

(e)  Of  these,  approximately  how  many  are  married  to  tribal  members? 
Unknown,  see  item  b  above. 

(/)  What  towns  of  predominantly  non-Indian  populations,  whether  incor- 
porated or  not,  are  located  on  the  reservation,  and  what  are  their  approximate 
populations? 


Toppenish   6,000 

Wapato   3,  050 

White  Swan   650 

Harrah    350 

Parker    300 

Brownstown    100 


6.  Relating  to  Indian  population  distribution  : 

(a)  What  proportions  of  the  reservation  Indian  population  are  living  in 
towns  or  villages,  and  in  isolated  or  general  rural  areas  of  the  Reservation? 

Estimate  70  percent  reside  in  rural  areas  with  30%  living  in  towns. 

(b)  How  many  Indian  towns  or  villages  of  more  than  100  Indians  in  popu- 
lation are  located  on  or  adjacent  to  the  reservation,  and  what  are  their  names 
and  approximate  populations? 

Estimated  Indian  population/ 100-more 


Name  of  town : 

On  reservation : 

Toppenish   700 

Wapato   500 

White  Swan  325 

Off  reservation:  Yakima  300 


(c)  Other  than  township  lots  or  trust  assignments,  how  many  tribal  members 
are  living  on  their  own  land  allotments?  How  many  are  living  on  fee  title  lands 
owned  by  themselves  or  their  families? 

We  do  not  maintain  any  type  of  records  which  would  provide  information 
indicating  how  many  tribal  members  are  living  on  their  own  allotments  or  fee 
title  lands  owned  by  themselves  or  their  families. 

7.  Relating  to  Indian  allotted  land  ownership  and  use  : 

(a)  How  many  allotments  are  singly  owned  (held  in  trust)  but  with  owners 
having  undivided  interest  in  lands? 

This  can  be  obtained  from  the  Title  Status  Reports  by  counting  all  those 
tracts  that  list  only  one  owner.  Most  of  these  single  owners  have  interests  in 
other  lands. 

(b)  How  many  tribal  members  are  land  owners? 
2.213  (as  of  March  15,  1976) 

(c)  How  many  tribal  owners  are  not  land  owners? 
4,025 
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(d)  How  many  allotments  are  subject  to  fractionated  ownership?  What  is 
the  magnitude  of  serious  heirship  problems  occurring  or  affecting  beneficial  use 

by  owners? 

This  statistic  can  be  obtained  from  the  title  status  reports  by  totaling  foe 
number  with  more  than  one  owner.  The  problem  of  fractionated  ownership  is 
serious.  This  is  being  relieved  partially  by  the  land  purchase  program.  Prefer- 
ence is  given  to  highly  fractionated  lands  by  the  Yakima  Tribe.  They  have  pur- 
chased over  25%  of  the  allotted  lands.  There  are  still  many  tracts  where  an 
owner  would  have  difficulty  using  this  land  because  he  only  owned  a  small  frac- 
tionated interest  and  he  has  limited  voice  in  its  operation. 

(e)  How  many  tribal  members  are  leasing  their  laud? 

Most  of  the  tribal  members  are  leasing  their  land.  Those  that  are  using  some 
of  their  lands  usually  have  an  undivided  interest  in  lands  they  are  not  using. 
Those  are  being  leased  or  used  under  range  use  permits. 

(/)  How  many  tribal  members  are  making  use  of  their  lands,  either  personally 
or  by  lease  use? 

It  would  be  difficult  to  derive  an  exact  amount  however,  well  over  95%  of 
landowners  make  some  use  of  their  land,  either  by  personal  use  or  by  Leasing 
it  to  others  for  lease  or  range  permits. 

({/)  How  many  tribal  members  are  leasing  land  from  other  tribal  landowners? 

Count  the  leases  on  the  lease  cards  with  a  red  "I".  Be  careful  not  to  count 
the  same  lease  twice. 

(h)  How  many  tribal  landowners  are  leasing  their  land  to  non-Indians  and 
for  what  purpose  and  income? 

The  dollar  amount  can  be  obtained  by  adding  the  lease  income  for  the  non- 
Indians  from  the  lease  cards.  Most  of  their  tracts  are  used  for  agriculture.  The 
lease  cards  also  list  the  use  and  a  detailed  breakdown  can  be  made. 

(0  Are  any  tribally  owned  lands  consolidated  for  the  purpose  of  establishing 
economic  use  for  harvest? 

Yes,  though  formally  through  having  two  or  more  tracts  consolidated  under 
one  lease  or  range  use  permit,  and  informally  by  the  same  lessee  leasing  more 
than  one  tract  in  a  natural  unit. 

(j)  To  what  extent  are  non-Indian  persons  or  companies  making  use  of 
consolidated  land  units  under  contract  or  lease?  What  are  the  payment  terms 
and  durations  of  the  lease  under  contract  and  what  persons  or  companies  are 
leasing  or  using  specified  acreages  of  lands? 

This  information  can  be  assembled  from  the  lease  accounting  card. 

(k)  In  approving  lease  or  contract  bids,  are  there  any  preference  provisions 
imposed  either  for  Indian  bidders  or  prior  users,  and  what  are  the  nature  of 
such  preferences? 

There  are  no  preference  provisions  on  bid  sales  of  leases.  Preference  rights 
are  forbidden  pursuant  to  Title  25,  Code  of  Federal  Regulations,  Part  131.7. 

(I)  How  many  Indian  bidders  on  land  and  related  resources  have  been  outbid 
by  non-Indians  for  leases  or  contracts  in  the  past  five  years?  What  was  the 
difference  in  amount  between  what  the  non-Indians  paid  and  any  losing  Indian 
bids  which  have  occurred  in  that  period,  and  what  was  the  nature  of  the  land 
and  other  resources? 


Non-Indian  Indian  Difference 


Farming   $2,020  Jl,  850  5170 

Grazing   276  225  51 

Farming  .   3,250  3,000  250 

Do   4,005  3,350  655 

Do   2,600  1,875  725 

Do   10,011  6,175  3,836 

Grazing   155  125  30 

Do   205  125  80 

Do   360  225  135 


U.S.  Department  of  the  Interior, 

Bureau  of  Indian  Affairs, 

Yakima  Indian  Agency, 
Toppenish,  Wash.,  April  20, 1076. 
American  Indian  Policy  Review  Commission, 
Congress  of  the  United  States,  House  Office  Building,  Washington, 
D  .G . 

Attention:  Mr.  Kevin  Gover,  Specialist.  Task  Force  No.  1. 

Dear  Mr.  Gover  :  This  letter,  with  enclosures,  completes  our  response 
to  your  letter  of  March  2,  1976  requesting  demographic  and  land  own- 
ership information  on  the  Yakima  Indian  Reservation.  Reference  is 
also  made  to  our  telephone  conversation  of  March  22, 1976  and  my  let- 
ter dated  March  23,  1976  concerning  your  staff  ability  to  compile  and 
refine  required  information  from  computer  printouts  and  copies  of  ac- 
counting cards  provided  by  the  Agency. 

Under  separate  cover,  you  received  copies  of  all  our  Title  Status 
Reports  which  have  the  land  descrpition  and  list  of  owners.  All  the 
owners  with  an  identification  number  prefix  of  124  before,  and  either 
no  letter,  or  an  A  or  a  U  in  front  of  the  rest  of  the  number  are  Yakima 
tribal  members.  (Example:  124-323,  124-A323  or  124-U323). 

The  copy  of  our  lease  accounting  cards  contains  the  name  and  address 
of  the  lessee,  the  description  of  the  land  being  leased,  the  amount  of 
rent,  the  type  of  lease,  whether  it  be  farming,  grazing,  business,  etc. 
The  ownership  can  be  derived  by  going  to  the  title  status  report  of 
the  tract  number.  On  these  lease  cards,  we  did  not  put  the  124  prefix, 
which  is  on  all  the  title  status  reports.  If  they  did  send  you  our  public 
domain  allotments,  it  would  have  a  154  prefix,  but  they  would  be  outside 
the  scope  of  this  report.  On  the  lease  accounting  cards,  a  red  "I"  has 
been  placed  on  all  the  lessees  that  are  Indians.  The  lease  cards  have  been 
placed  in  alphabetical  order  by  lessees. 

Information  requested  by  items  (1)  through  (4)  in  your  letter  of 
March  2,  1976  are  contained  herein  or  have  been  forwarded  under 
separate  cover. 

The  following  enclosures  are  provided : 

Enclosure  I:  Detailed  Response  to  AIPRC  Survey  Informa- 
tion Request. 

Enclosure  II:  Yakima  Indian  Xation  Enrollment  Records  as 
of  March  31.  1976. 

Enclosure  III :  Lease  Accounting  Cards  in  Alphabetical  Order 
by  Lessees. 

Enclosure  IV:  Title  Status  Reports  (forwarded  under  separate 
cover). 

Neither  the  Agency  or  the  Yakima  Tribe  are  equipped  with  a  me- 
chanical addressing  system.  Therefore,  addresses  for  a  follow  up  survey 
to  enrolled  members  of  the  Yakima  Tribe  would  have  to  be  entered 
manually. 

(257) 


258 


Any  questions  concerning  the  demographic  and  land  ownership  in- 
formation should  be  directed  to  the  Agency  Reservation  Programs  and 
Real  Estate  Services  Offices  respectively,  telephone  number  (509) 
865-2255. 

Sincerely  yours, 

Hiram  J.  Olxey,  Superintendent. 


U.S.  Department  of  the  Interior, 

Bureau  of  Indian  Affairs, 

Yakima  Agency, 
Toppenish,  Wash.,  March  22, 1970. 

Mr.  Ernest  L.  Stevens, 

Director,  American  Indian  Policy  Revieiv  Commision,  Congress  of 
the  United  States,  House  Office  Building  Annex,  No.  2,  Wash- 
ington, D.C.  20515 

Dear  Mr.  Stevens  :  Attached  is  the  information  requested  in  your 
letter  of  February  13, 19TG. 

We  have  a  separate  sheet  on  each  of  the  non-Indian  landholders  and 
each  of  the  Indian  landholders.  Each  individual  sheet  has  the  answers 
to  questions  3,  4,  5,  6,  and  8. 

We  included  the  larger  Indian  lessee-landholders.  We  have  listed 
less  than  25  as  there  are  numerous  ones  about  the  same  size  who  only 
lease  or  own  a  couple  of  tracts. 

There  have  been  very  few  sales  between  the  larger  Indian  landhold- 
ers during  the  last  three  years.  Most  of  the  tracts  that  they  own  were 
conveyed  to  them  either  at  an  earlier  date  or  they  inherited  them.  There 
have  been  numerous  sales  of  single  tracts  between  other  Indians  for 
homesite  purposes,  business  purposes,  and  other  reasons.  Many  of  these 
sites  are  small. 

Most  of  the  grazing  units  are  used  by  Indian  stockmen  on  a  permit 
basis.  This  is  not  reflected  on  this  report  as  only  lease  information  was 
requested. 

In  reference  to  your  question  12,  all  the  Indians  listed  are  living  on 
or  near  the  reservation. 

Indicated  on  the  worksheets  are  abbreviations  for  type  of  lease. 
These  abbreviations  are : 
F — Farming. 
G — Grazing. 
H — Hunting. 
B — Business. 
R — Residential. 

Allotment  no.  is  the  tract  number  on  the  Title  Status  Report. 

Attached  is  a  standard  lease  form  used  by  this  Agency  and  an  Ex- 
hibit "A"  which  lists  commonly  used  special  provisions  of  leases.  Not 
all  the  provisions  apply  to  every  lease. 

The  types  of  leases  range  from  dry  land  and  irrigated  pasture  to 
regular  row  crop  farming  and  specialized  crops,  such  as  orchard,  vine- 
yard, and  asparagus.  The  normal  maximum  term  is  5  or  6  years,  un- 
less substantial  investments,  improvements  or  permanent  crops  are  in- 
volved, which  justifies  a  longer  tenure.  Orchard  and  asparagus  lands 
are  usually  leased  for  25  years.  The  tracts  are  primarily  40  acre  or  80 
acre  tracts,  although  many  are  leased  in  larger  units. 
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Rental  payments  on  the  majority  of  our  leases  are  due  annually  in 
December  preceding  each  lease  year.  This  annual  rental  amount  is 
negotiated  between  lessee  and  lessor  or  advertised  for  bids.  Fair  rental 
appraisals  are  furnished  by  our  office  only  to  the  landowners  to  assist 
them  in  their  negotiations.  Landowners  of  these  allotments  can  be 
single  owners,  multiple  owners,  or  tribally  owned. 

Rents  paid  for  irrigated  farm  lands  vary  from  $5.00  an  acre  to  over 
$100.00  per  acre.  Most  of  this  variation  is  due  to  difference  in  land 
quality,  neighborhoods,  and  the  negotiation  abilities  of  the  lessors 
and  lessees. 

The  irrigated  farmland  on  this  reservation  is  served  by  the  Wapato 
Irrigation  Project.  The  1970  assessment  for  the  Wapato-Satus  Unit  is 
$13.50  and  $14.70  per  acre,  depending  on  the  designation  for  any  par- 
ticular allotment.  For  example,  a  40  acre  allotment  may  be  designated 
40  acres  of  irrigation,  while  another  40  acre  allotment  may  be  design- 
nated  only  35  acres. 

We  do  not  have  records  at  this  Agency  to  furnish  you  complete  in- 
formation as  to  the  Gross/Net  Income  of  the  attached  landholders,  nor 
do  we  have  records  on  land  owned  by  non-Indians,  or  non-trust  land 
owned  by  Indians.  Business  and  jobs  outside  the  reservation  activities 
are  not  available  to  us.  We  have  provided  that  information  which  is 
available  from  our  land  records. 
Sincerely  yours, 

Hiram  J.  Olxey,  Superintendent. 


U.S.  Department  or  the  Interior, 

J  >  i  reau  of  Inpian  Affairs, 

Yakima  Aoexcy, 
Toppenish,  Wash.,  March  23, 197G. 
A merk  ax  Indian  Policy  Review  Commission, 

Congress  of  the  United  States,  House  Office  Building,  Annex  No.  2, 

Washington,  B.C. 
Attention :  Mr.  Kevin  Gover,  Specialist,  Task  Force  #1 

Dear  Mr.  Ctovfr:  This  letter  is  in  response  to  Mr.  Ernest  Stevens' 
letter  of  March  2,  1976  requesting  enrollment  and  allotted  land  infor- 
mation of  the  Yakima  Indian  Nation. 

On  March  22,  1976,  Mr.  Daniel  Baris,  Realty  Officer,  Yakima 
Agency,  and  Mr.  James  Normandeau,  Reservation  Programs  Officer, 
Yakima  Agency,  discussed  with  you  by  telephone  the  informational 
items  requested  in  your  letter  of  March  2,  1976.  The  following  is  a 
summary  of  that  telephone  conversation  and  the  approximate  time 
period  that  will  be  needed  to  provide  the  Commission  with  the  re- 
quested information: 

We  will  be  able  to  provide  all  of  the  land  information  requested  ex- 
cept the  gross  or  net  income  generated  by  the  use  of  the  lands.  This  in- 
formation is  not  readily  available.  The  terms  of  each  lease  will  be  pro- 
vided as  requested  which  will  indicate  lease  income;  howrever,  the  in- 
come from  crops,  orchards,  etc.  on  each  lease  is  not  available  through 
this  office. 

Most  of  the  information  regarding  lands  will  be  provided  in  the 
form  of  computer  printouts  and  copies  of  accounting  cards.  You  in- 
dicated that  you  have  a  sufficient  staff  to  refine  this  data.  We  will  indi- 
cate how  the  data  can  be  obtained  from  the  ownership  and  lease  cards. 

This  land  information  should  be  in  your  office  by  May  1,  1976.  Un- 
fortunately, all  of  the  information  requested  cannot  be  readily  com- 
piled or  is  not  already  available  in  reports  and  listings.  We  do  have 
computerized  information;  however,  it  is  limited  and  reports  and  list- 
ings available  are  not  in  the  same  format  as  you  are  requesting. 

Computer  information  on  tribal  enrollment  is  limited  to  name,  date 
of  birth,  sex,  and  head  of  household.  Addresses  and  blood  quantums 
must,  be  manually  compiled. 

We  indicated  that  item  number  l.(e)  Blood  quantum  of  each  mem- 
bers, was  an  item  the  Tribe  is  reluctant  to  release:  however,  we  will 
supply  you  with  a  number  of  members  in  each  of  the  four  categories 
as  shown  on  item  number  1(F). 

Item  number  .°>,  we  are  not  able  to  provide  information  concerning 
the  number  of  children  of  members  married  to  non-member  Indians 
that  are  enrolled  in  other  tribes.  You  indicated  that  other  reservations 
also  were  having  difficulty  in  responding  to  this  question  and  that  we 
could  delete  it  fror*  the  questionnaire. 
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Item  number  4,  you  indicated  that  your  office  would  do  the  age 
breakdown  for  the  various  categories  if  we  would  indicate  on  the  print- 
out whether  the  family  is  a  resident  on  our  reservation,  another  reser- 
vation, or  non-reservation  resident. 

Item  number  6(c),  we  do  not  maintain  any  type  of  records  which 
would  provide  information  indicating  how  many  tribal  members  are 
living  on  their  own  allotments  or  fee  title  lands  owned  by  themselves 
or  their  families.  We  will  delete  this  item  from  our  response. 

The  enrollment  information  we  are  able  to  provide  will  take  approx- 
imately sixty  (60)  days  to  gather* 

Hiram  J.  Olxey.  Superintendent. 


Real  Pr6pertt  Management  Portion  of  Information  Requested 
by  American'  Indian  Policy  Keview  Commission 

Section  G  (c)  Other  than  township  lots  or  trust  assignments,  how 
many  tribal  members  are  living  on  their  own  land  allotments?  46. 

How  many  are  living  on  fee  title  lands  owned  by  themselves  or 
their  families?  4. 

Section  7.  Relating  to  Indian  allotted  land  ownership  and  use: 

(a)  Plow  many  allotments  are  singly  owned  (held  in  trust,  but 
with  owners  having  undivided  interests  in  lands)  ?  129. 

(b)  How  many  tribal  members  are  landowners?  658. 

(c)  How  many  tribal  members  are  not  landowners?  lt514. 

(d)  How  many  allotments  are  subject  to  fractionated  ownership? 
513.  What  is  the  magnitude  of  serious  heirship  problems  occurring, 
or  affecting  beneficial  use  by  owners?  The  heirship  situation  on  the 
Warm  Springs  Reservation  does  not  create  serious  problems  due  to 
the  small  number  of  allotments  remaining  in  fractional  ownership 
and  the  Tribe's  active  land  purchase  program. 

(e)  How  many  tribal  members  are  leasing  their  lands?  90. 

(/)  How  many  tribal  members  are  making  no  use  of  their  lands 
either  personally  or  by  leased  use?  568. 

(g)  How  many  tribal  members  are  leasing  lands  from  other  tribal 
land  owners ?  IT. 

(h)  How  many  tribal  land  owners  are  leasing  their  lands  to  non- 
Indians,  and  for  what  purposes  and  incomes?  4.  Stone  and  rock  pits. 

(i)  Are  any  tribally  allotted  lands  consolidated  for  purposes  of 
establishing  economic  units  for  use  or  harvests.  Yes. 

(j)  To  what  extent  are  non-Indian  persons  or  companies  making 
use  of  consolidated  land  units  under  contract  or  lease?  None. 

(k)  In  approving  lease  or  contract  bids,  are  there  any  ''preference" 
provisions  imposed  either  for  Indian  bidders  or  "'prior  users''  and 
what  is  the  nature  of  any  such  "preferences"?  Xo. 

(I)  How  many  Indian  bidders  on  lands  or  related  resources  have 
been  outbid  by  non-Indians  for  leases  or  contracts  in  the  past  five 
(5)  years?  What  was  the  difference  in  amounts  between  any  winning 
non-Indian  bid  and  any  losing  Indian  bids  which  may  have  occurred 
in  that  period,  and  what  was  the  nature  of  use  to  be  made  of  the  lands 
or  other  resources  ?  None. 

Attached  is  a  listing  of  owners  and  acreages  of  allotted  lands  and 
a  listing  of  the  leased  lands  on  the  Warm  Springs  Reservation.  (Items 
2  and  3  on  Page  1  of  AIPRC  letter  of  March  2,  1976.) 
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U.S.  Department  of  the  Interior, 

Bureau  of  Indian  Affairs, 

Warm  Springs  Agency, 
Warm  Springs,  Oreg.,  March  20,  1076. 

Hon.  James  Abourezk, 

Chairman,  American  Indian  Policy  Review  Commission,  House  Office 
Building  Annex  No.  2,  Washington,  D.C. 

Dear  Senator  Abourezk  :  Your  request  for  demographic  and  land 
ownership  information  relating  to  the  Confederated  Tribes  of  Warm 
Springs  is  answered  in  part  as  attached. 

We  are  unable  to  furnish  all  the  information  requested  at  the 
present  time  but  we  will  follow  with  a  complete  report  within  the 
next  four  weeks  as  subject  information  can  he  gathered  (Sections  1, 
3,  4,  6  and  7). 

In  compiling  the  list  of  names  of  enrolled  members,  blood  quaritums, 
addresses,  birthdates,  etc.,  we  have  used  the  March  dividend  payment 
roll  as  a  base.  This  roll  is  generated  by  the  tribal  computer  with  pro- 
grammed information  supplied  by  the  Vital  Statistics  office  of  the 
Tribe.  In  reply  to  your  question  regarding  the  possibility  of  doing 
a  follow-up  survey  of  tribal  members,  the  computer  used  by  the  Tribe 
has  the  capability  of  addressing  labels  to  be  used  for  the  distribution 
of  a  survey  questionnaire.  We  do  not  have  all  the  information  re- 
quested compiled  in  a  form  which  would  answer  all  the  questions  you 
have  asked,  so  we  had  to  estimate  some  of  the  population  figures. 

Much  of  the  information  which  is  to  be  included  in  this  report  will 
come  under  the  umbrella  of  the  Privacy  Act  and  we  request  that  the 
Committee  use  this  information  with  that  understanding. 

If  there  are  any  questions  regarding  the  attached  information 
please  contact  this  office. 
Sincerely  yours, 

James  D.  Cornett.  Superintendent, 

2(a)  Does  the  tribe  have  a  minimum  blood  quantum  requirement 
for  enrollment?  Yes;  must  be  one-fourth  (1/4)  or  more  blood  of  the 
Confederated  Tribes  for  automatic  enrollment,  and  one-eighth  (%) 
for  adoption  by  majority  vote  of  the  membership. 

2(b)  On  enrollment  information,  is  Indian  blood  of  other  tribes 
counted  or  recorded  for  enrollment  purposes,  or  not  considered  for 
membership  purposes  or  qualification  for  enrollment?  Xo;  Indian 
blood  from  other  tribes  is  not  considered  for  enrollment  purposes. 

2(c)  Are  there  reservation  residency  requirement  or  restrictions  in 
judging  qualifications  for  membership?  Yes;  parents  must  maintain 
residency  on  the  Warm  Springs  Reservation  at  the  time  of  birth  for 
automatic  enrollment,  or  must  live  on  the  reservation  three  years  for 
adoption. 
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5(a)  How  many  non-member  Indians  are  estimated  to  be  living  on 
the  Reservation?  Answer:  Three  hundred. 

5(b)  How  many  non-member  Indians  are  estimated  to  be  married 
to  tribal  members  and  living  on  or  adjacent  to  the  Reservation? 
Answer:  One  hundred  eighty. 

5(c)  How  many  children  of  members  who  are  married  to  non- 
member  Indians  of  other  tribes  are  enrolled  in  that  other  tribe? 
Answer:  Information  not  available. 

5(d)  How  many  non-Indians  are  estimated  to  be  living  on  the 
Reservation?  Answer:  Two  hundred  twenty  live. 

5(e)  Of  these,  approximately  how  many  are  married  to  tribal  mem- 
bers? Answer:  Twenty. 

5(f)  What  towns  of  predominantly  non-Indian  populations, 
whether  incorporated  or  not,  are  located  on  the  Reservat  ion.  and  what 
are  their  approximate  populations  ?  Answer :  Xone. 
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U.S.  Department  of  the  Interior, 

Bureau  of  Indian  Affairs, 

Warm  Springs  Agency, 
Warm  Springs,  Oreg.,  May  10, 197&* 

Hon.  James  AboUKEzK, 

Chairman,  American  Indian  Policy  Review  Commission, 
House  Office  Building  Annex  No.  2,  Washington,  B.C. 

Dear  Senator  Abourezk:  This  letter  will  update  information  re- 
cently forwarded  to  you  in  our  letter  of  March  26,  1976,  relevant  to 
your  request  for  demographic  and  land  ownership  for  the  Confeder- 
ated Tribes  of  the  Warm  Springs  Indian  Reservation. 

Enclosed  are  two  tribal  enrollments  which  have  been  numbered 
Xo.  1  and  Xo.  2.  two  folders  and  other  supporting  information  in 
answer  to  the  questions  raised  regarding  Real  Property  Management. 
Listed  below  are  answers  to  Sections  1,  3,  4,  6  and  7.  (In  our  previous 
memorandum  we  answered  Sections  2  &  5)  : 

Section  1.  Relating  to  tribal  enrollment  information: 

(a)  Xames  of  all  tribal  members.  Roll  Xo.  1. 

(b)  Each  member's  age  or  birthdate.  Roll  Xo.  1. 

(c)  Direct  familv  lineage;  or,  separating  distinct  households. 
Roll  Xo.  2. 

(d)  Current  or  best  known  address;  or  any  indication  that 
listed  address  is  incorrect.  Roll  Xo.  2. 

(e)  Blood  quantums  of  each  member.  Roll  Xo.  1. 

(f)  How  many  tribal  members  (cumulatively)  are: 

(1)  Three-fourth  or  more  of  Indian  blood  quantum.  Roll 
Xo.  1. 

(2)  One-half  to  three-fourths  Indian  blood.  Roll  Xo.  1. 

(3)  One-quarter  to  one-half  Indian  blood.  Roll  Xo.  1. 

(4)  Less  than  one-quarter  Indian  blood.  Roll  Xo.  1. 
Section  3.  Relating  to  permanent  address  and  residency : 

(a)  Which  listed  addresses  (by  towns,  post  offices  or  routes)  indi- 
cate an  on-reservation  residency  ? — Warm  Springs  has  the  only  post 
office  on  the  reservation. 

(b)  Which  listed  addresses  would  indicate  residency  on  or  adjacent 
to  the  reservation? — Warm  Springs  would  be  the  only  address  on  the 
reservation.  See  attached  Resolution  Xo.  4092  indicating  towns  adja- 
cent to  Warm  Springs.  See  Roll  Xo.  2  for  addresses. 

(c)  Which  addresses  indicate  residency  on  another  Indian  reserva- 
tion, either  in  the  same  or  another  State  ? 

(d)  Which  addresses  indicate  non-Reservation  residency? — An 
answer  to  c  &  d  (other  then  addresses  listed  in  answers  to  a  &  b)  we 
do  not  have  information  to  indicate  which  category  remaining  ad- 
dresses would  fall  under. 

Section  4.  Relating  to  populations  in  the  above  categories  of 
residency : 
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(a)  Of  cm-reservation  members,  what  members  are  in  age  brackets: 

(1)  Under  5  years. 

(2)  Between  5  and  15  years. 

(3)  From  15  to  20  years. 

(4)  From  20  to  30  years. 

(5)  From  30  to  40  years. 

(6)  From  40  to  60  years. 

(7)  Above  60  years. 

(b)  Of  members  on  other  Reservations,  what  are  the  age  break- 
downs according  to  the  same  schedule? 

(c)  Of  members  with  non-Reservation  residency  (excluding  adja- 
cent), what  are  the  same  age  breakdowns? — In  answer  to  the  above, 
please  refer  to  the  last  page  of  Roll  No.  1.  We  are  only  able  to  give 
you  this  information  on  enrolled  members  as  a  total  group,  and  not  by 
residency. 

Section  6.  Relating  to  Indian  population  distribution. 

(a)  What  proportions  of  the  Reservation  Indian  population  are  liv- 
ing in  towns  or  villages,  and  in  isolated  or  general  rural  areas  of  the 
Reservation  ?  80  percent  are  living  in  towns  or  villages  and  20  percent 
are  living  in  isolated  or  general  areas. 

(b)  How  many  Indian  towns  or  village  of  more  than  100  Indians  in 
population  are  located  on  or  adjacent  to  the  Reservation,  and  what  are 
their  names  and  approximate  populations  ?  There  are  two  towns  or 
villages  over  100  population — Warm  Springs  1550  and  Simnasho  100. 

(c)  Other  than  township  lots  or  trust  assignments,  how  many  tribal 
members  are  living  on  their  own  land  allotments?  How  many  are  liv- 
ing on  fee  title  lands  owned  by  themselves  or  their  families?  See 
attachment  headed  Real  Property  Management  Portion  of  Report. 
This  attachment  will  cover  the  remainder  of  Section  6c  and  Section  7. 
See  Real  Property  Management  attachments  No.  1,  2,  3  &  4. 

This  concludes  our  report  to  you. 
Sincerely  yours, 

James  D.  Cornett,  Superintendent. 


Resolution  No.  4092 


Whereas  it  is  the  desire  of  the  Warm  Springs  Tribal  Council  to 
extend  contract  health  services  now  ottered  by  the  Indian  Health 
Service  on  the  Warm  Springs  Reservation  to  communities  and  area- 
adjacent  to  the  Warm  Springs  Reservation;  and 

Whereas  the  following  communities  have  been  designated  as  ad- 
jacent areas:  Madras,  Oregon;  Metolius,  Oregon;  Culver.  Oregon; 
Wapinitia,  Oregon;  Wamic,  Oregon;  Maupin,  Oregon;  Tygh  Valley, 
Oregon;  Dufur,  Oregon;  The  Dalles,  Oregon;  Rowena,  Oregon; 
Mosier,  Oregon;  Hood  River,  Oregon;  Cascade  Locks,  Oregon:  Prine- 
ville,  Oregon;  and  Redmond,  Oregon;  now,  therefore, 

Be  it  Resolved  by  the  Tribal  Council  of  the  Confederated  Tribes  of 
the  Warm  Springs  Reservation  of  Oregon,  pursuant  to  authority 
granted  in  Article  V  of  the  Constitution  and  By-Laivs.  That  these 
designated  communities  be  included  in  the  contract  health  services 
provided  by  the  Indian  Health  Service. 

CERTIFICATION 

The  undersigned,  as  Secretary-Treasurer  of  the  Confederated  Tribes 
of  the  Warm  Springs  Reservation  of  Oregon,  hereby  certifies  that  the 
Tribal  Council  is  composed  of  11  member's,  of  whom  6  constituting  a 
quorum,  were  present  at  a  meeting  thereof,  duly  and  regularly  called, 
noticed,  convened  and  held  this  17th  day  of  April,  1974:  that  the  fore- 
going resolution  was  passed  by  the  affirmative  vote  of  5  members,  the 
Chairman  not  voting;  and  that  the  said  resolution  has  not  been  res- 
cinded or  amended  in  any  way. 

Kenneth  Smith,  Secretary -Treasurer. 
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U.S.  DepartS£ent  of  THE  Interior. 

Bukkai'  of  Indiax  Affairs. 
Umatilla  Am  :.\<  v. 
Pendleton^  Or<  g..  Mar.  $:  W76. 

Ernest  I..  Stevens, 

Director,  American  Indian  Folic//  Review  Commission.  Congress  of 
tin  Uiutied  States,  House  Office  Building  Annex  No.  £,  Wash- 
ington^ D.C. 

Dear  Mr.  Stevens:  In  reply  to  your  letter  dated  February  13)  1976, 
Ave  are  enclosing  the  following: 

A.  Copy  of  your  letter,  13  questions. 

V>.  Leasing  information,  questions  9  through  11. 

C.  Range  permit  information,  questions  9  through  11. 

D.  Three  panes.  25  non-Indian  operators,  questions  1,  3,  4,  5,  C.  7, 
and  13. 

E.  One  page,  4  Indian  operators,  questions  2  3,  4,  5,  6,  7  and  13. 
Question  number  8  is  not  applicable  to  the  twenty-nine  land  holders. 

There  are  presently  the  following  statistics  pertaining  to  irrigation  on 
the  Umatilla  Reservation : 

Irrigated  Acres :  3G0 

Non-Irrigated  Acres:  80,943 

Potential  Irrigated  Acres :  24,640 
We  do  not  have  the  information  to  answer  question  number  12.  A 
safe  a>sumption  would  be  that  the  twenty-five  non-Indian  operators 
do  own  land  near  or  adjacent  to  the  reservation. 

Sincerely  yours, 

Superintendent. 
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I LS.  I  >i  pari  MEXT  or  thi:  TxTEIUOR, 

Bukf.au  of  Ixdiax  Affatks. 

Pima  Aoency, 
Sacaton,  Ariz.,  April  27, 107 G. 
Tn  reply  refer  to :  Office  of  the  Superintendent. 

Memorandum  To:  American  Indian  Policy  Review  Commission,  At- 

tent  ion  :  Kevin  Gover,  Specialist — Task  Force  1. 
From  :  Superintendent.  Pima  Agency. 

Subject:  Land  Ownership  Information — Ak-Chin  Reservation. 

To  a>H>r  you  in  developing  demographic  and  land  ownership  infor- 
mation relating  to  Ak-Chin  Indian  Community  we  are  forwarding 
the  following  by  item  number  as  vou  have  listed  in  vour  letter  dated 
March  2,1970. 

(1)  A  listing  of  up-to-date  tribal  membership. 

(2)  Xo  restricted  title  lands  on  Ak-Chin. 

(3)  a.  Lessor:  Maricopa  Ak-Chin  Indian  Community. 
Lessee :  Mickey  Jankowski  dba.,  AM  Livestock  Removal. 
Least1  Terms  :  Ten  (10)  years  from  May  10. 1975. 

Rental  :  si $50  per  annum  for  first  five  year  period.  Rental  rate  to 
be  adjusted  for  second  five-year  period,  based  upon  an  appraisal  to  be 
made  at  end  of  initial  five  years. 

b.  Lessor:  Maricopa  Ak-Chin  Indian  Community. 
Lessee  :  "Bud  B.  Fisher.  Children's  Home. 

Lease  Term^ :  Ten  years  from  September  20.  1967  with  option  to 
renew  for  one  additional  ten-year  period. 

Rental :  $10  total  rental  and  other  good  and  valuable  considerations. 

c.  Lessor :  Maricopa  Ak-Chin  Indian  Community. 
Lessee :  Gresham  Geophysical  Corporation. 
Lease  Terms :  One  year  from  September  3. 1975. 
Rental :  $25,000  for  one-year  exploration  rights. 

(4)  Attached  is  three-page  (3)  Survey  Information  Request: 

1.  Relating  to  tribal  enrollment  information:  (a)  thru  (c)  Names 
of  all  tribal  members,  ages,  dob's  etc.,  all  contained  in  attached  mem- 
bership listing. 

2.  Relating  to  above  information : 

(a)  The  Tribe's  minimum  blood  quantum  requirement  for  en- 
rollment is  14  degree. 

(b)  On  enrollment  information,  Indian  blood  of  other  Tribe's 
is  counted  for  enrollment  purposes. 

(c)  There  is  a  reservation  residence  requirement  for  member- 
ship qualification. 

3.  (a)  thru  (d)  relating  to  permanent  addresses  and  residency :  This 
information  contained  in  enrollment  listing. 

4.  Relating  to  populations  in  the  above  categories  of  residency :  (a) 
On-reservation  members : 

( 1 )  Under  5  years :  27 ; 

(2)  Between  5  and  15  years :  87 ; 
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(3)  From  15 to 20 years: 38; 

(4)  From  20  to  30  years :  00 ; 

(5)  From  30  to  40  years :  48 ; 

(6)  From  40  to  60  years :  54 ; 

(7)  Above  00  years:  17; 

(b)  Age  breakdown  of  members  on  other  reservations:  Xo  report. 

(c)  Members  with  non-reservation  residency :  Xo  report. 

5.  Relating  to  Reservation  populations: 

(a)  There  are  58  non-member  Indians  residing-  on  Ak-Chin 
Reservation. 

(b)  There  are  26  non-member  Indians  married  to  tribal  mem- 
bers and  living  on  or  adjacent  to  reservation. 

(c)  There  are  no  children  of  members  who  are  married  to 
non-member  Indians  of  other  tribes  enrolled  in  this  Tribe. 

(d)  There  are  about  20  non-Indians  living  on  reservation. 

(e)  None  of  this  number  are  married  to  tribal  members. 
(/)  Xo  towns  are  located  on  reservation. 

6.  Relating  to  Indian  population  distribution. 

(a)  About  10  of  Reservation  Indian  population  are  living  in 
town  or  isolated  rural  areas  of  reservation. 

(b)  There  are  no  Indian  towns  or  villages  of  more  than  100 
Indians  in  population  located  on  or  adjacent  to  reservation. 

(c)  There  are  no  township  lots  or  trust  assignments  on  this 
reservation.  Xone  are  living  on  fee  title  lands  owned  by  Indians 
or  their  families. 

7.  Relating  to  Indian  allotted  land  ownership  and  use:  (a)  through 
(I) — Xone. 

Kendall  Cummixgs, 

Superintendent. 


U.S.  Department  of  tii  i.  I  x  i  kuior, 

Bureau  of  Indian  Affairs, 

Sax  Carlos  A(;i;.\cy, 
San  Carlos,  AAz.,  April  21, 1976. 

In  reply  refer  to :  Superintendent. 
Mr.  Ernest  L.  Stevens, 

Director,  American  Indian  Policy  Re  view  Com  rn  ission .  C  'ongress  of  tit  e 
United  States,  House  Office  Building,  Annex  No.  2,  Wa$hmgtan^ 
B.C. 

Dear  Mr.  Stevens  :  We  are  sending  you  the  in  formation  requested  in 
your  letter  of  March  2,  1976,  except  the  census  printout.  This  will  be 
sent  under  separate  cover. 

We  communicated  with  Mr.  Kevin  Grover,  Task  Force,  earlier  and 
tentatively  set  a  target  date  of  mid-April  to  submit  the  survey 
information. 

This  information  is  furnished  pursuant  to  the  requirements  of  Sec- 
tion 3(c)  of  Public  Law  &3-580.  Much  of  the  enclosed  information  is 
protected  from  disclosure  by  the  Privacy  Act  of  1074;  and  we  assume 
that,  pursuant  to  Section  3(d)  of  Public  Law  93-580,  such  information 
will  be  held  in  confidence  by  the  Commission. 

Survey  Information  Bequest 

1.  Tribal  Enrollment  Information:  The  San  Carlos  Apache  Tribe  is 
currently  working  on  a  Tribal  roll  for  the  purpose  of  making  per 
capita  payments  from  the  Western  Apache  Indian  Claims  Docket 
22-D.  This  could  result  in  some  changes  to  the  census  record  at  some 
later  date. 

The  census  record  currently  in  use  for  membership  purposes  is  a 
computer  generated  listing  using  the  Tribal  Systems  format  developed 
by  the  Bureau  of  Indian  Affairs.  The  data  processing  and  printouts 
are  done  at  the  Administrative  Services  Center  in  Albuquerque,  New 
Mexico.  A  standard  printout  for  the  San  Carlos  Apache  Reservation 
consists  of  one  book  of  alphabetical  listings,  two  books  of  family  list- 
ings and  two  books  of  historical  listings. 

These  are  described  briefly  below. 

The  alphabetical  listing  shows  all  names  carried  in  the  record  such 
as  the  maiden  names,  previous  names  (alias) ,  current  names,  deceased, 
etc. 

The  family  listing  shows  only  living  Tribal  members  in  family 
groups.  Such  information  as  head  of  the  household,  relationship  to 
the  head,  date  of  birth,  address  and  location  codes  are  shown  in  this 
listing.  The  listing  is  arranged  in  alphabetical  order.  The  historical 
listing  is  arranged  in  numerical  order  by  identification  number  and 
lists  all  individuals  entered  into  the  record.  The  historical  listing  gives 
background  information  on  the  individual  such  as  changes  in  marital 
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status,  name  changes,  sex,  date  of  birth,  deceased  date,  degree  of  In- 
dian blood,  i.e.,  San  Carlos  Apache  and  other  tribes  using  Tribal 
identification  codes,  and  total  degree  of  Indian  blood,  enrollment  num- 
ber and  relationship  to  the  enrollment  numbers;  authority  for  en- 
rollment from  the  Tribal  Constitution,  i.e.,  1(a)  ;  1(b)  ;  or  1(c)  and 
date  of  authority,  i.e.,  April  19,  1054,  and  finally  the  identification 
numbers  of  the  father  and  the  mother. 

The  standard  printout  would  satisfy  the  questions  in  Part  1  of  the 
survey  except  Part  (f).  Presently  we  do  not  have  a  count  of  Tribal 
members  by  their  degree  of  Indian  blood.  This  could  be  done  or  pos- 
sibly through  a  special  computer  program. 

We  also  occasionally  request  what  we  call  special  printouts,  such  as 
population  statistics,  family  listing  by  districts,  and  voter  registration 
listings. 

2.  Additional  Information  on  Tribal  Enrollments:  The  Tribe  does 
have  a  minimum  Indian  blood  degree  requirement  of  %  degree  of  San 
Carlos  Apache  Indian  blood  on  children  born  to  enrolled  member-. 
See  enclosed  Constitution  and  Bylaws, 

Other  Indian  blood  degree  is  not  counted  as  satisfying  the  degree 
of  San  Carlos  Apache  Indian  blood  requirement.  There  are  require- 
ments for  enrolling  children  born  off  reservation  to  non-resident  mem- 
bers. The  Tribe  has  Ordinance  No.  75-8  covering  these  requirements. 
See  enclosed  copy  of  Ordinance  Xo.  75-8. 

3.  Permanent  Addresses  and  Residency :  Location  Codes : 

1 — On  Reservation. 


4 —  Seven  Mile  Wash. 

5 —  Gil  son  Wash. 

6—  Peridot. 

7 —  Upper  Peridot. 
S — Lower  Peridot. 
9— Bylas. 

3 — Adjacent  to  the  Reservation. 

2 — Off  Reservation. 
The  addresses  shown  on  the  printout  are  the  most  current  available 
to  the  Census  Office.  Generally,  the  adjacent  and  off -Reservation  codes 
would  indicate  non-residents.  The  off-Reservation  category  would  in- 
dicate those  individuals  not  in  adjacent  towns  but  within  the  state  of 
Arizona,  as  well  as  those  located  in  other  states. 

4.  On-Reservation  Members :  The  Tribal  Systems  San  Carlos  Apache 
Population  statistics  is  a  special  printout  that  we  usually  request  with 
each  standard  printout  update. 

The  printout  uses  a  similar  but  more  detailed  breakdown  than  re- 
quested. The  purpose  of  this  breakdown  is  to  make  the  statistics  as 
versatile  as  possible.  A  copy  of  the  most  recent  printout  is  enclosed 
and  each  district  is  broken  down  by  age  groups;  the  on-Reservation 
figure  includes  the  on-Reservation  districts  including  the  adjacent.  The 
total  Reservation  figures  represent  all  Reservation  members  regard- 
less of  location.  Other  residents  on  the  reservation,  i.e.,  non-members 
and  non-Indians  are  not  included  in  the  printout. 

5.  On-Reservation  Population  :  We  estimate  that  there  are  approxi- 
mately 125  non-member  Indians  living  on  the  reservation:  of  these, 
approximately  90  are  married  to  members  of  the  Tribe.  We  do  not 
know  how  many  of  the  children  are  enrolled  in  other  Tribes. 
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It  is  estimated  there  are  approximately  ;}>50  non-Indians  living  on 
the  Reservation.  It  is  estimated  that  fewer  than  25  non-Indians  are 
married  to  members  of  the  Tribe.  There  are  no  towns  of  predomi- 
nantly non-Indians  on  the  Reservations. 

6.  Indian  Population  Distribution:  The  San  Carlos  Apaches  are 
concentrated  into  two  major  communities  on  the  reservation.  One  is 
the  Bylas  Community  located  in  the  southern  portion  of  the  Ken  r  a- 
tion  along  U.S.  Highway  7<>  and  represents  about  25  percent  of  the 
total  on-Reservation  population.  The  other  is  the  San  Carlos  Com- 
munity located  along  the  banks  of  the  San  Carlos  River  in  the  western 
section  of  the  Reservation.  This  large  community  is  further  broken 
down  into  three  voting  districts — Peridot,  Gilson  Wash  and  Seven 
Mile  Wash. 

The  Tribal  Council  headquarters,  MA  Agency.  U.S,  Public  Health 
Service  Hospital,  Rice  Public  School  and  most  of  the  Tribal  grant 
programs  are  located  at  San  Carlos.  This  community  represents  about 
75  percent  of  the  on-Reservation  population.  Less  than  about  5  percent 
of  the  Indian  population  is  located  elsewhere  on  the  Reservation  in 
such  places  as  Cutter,  the  Skill  Center.  Seneca.  Calva,  etc.  These 
locations  usually  consist  of  a  few  Indian  families  in  eacli  location  and 
are  included  in  their  respective  voting  district-. 

The  Indian  families  included  in  the  adjacent  to  the  Reservation  cate- 
gory are  those  families  who  would  return  to  the  Reservation  on  a 
regular  basis  for  service  or  assistance.  The  adjacent  category  extends 
to  Superior  Arizona,  to  the  west ;  San  Manuel,  Arizona,  to  the  south; 
and  Safford,  Arizona,  to  the  east  ;  and  all  the  other  small  communities 
between  these  towns  and  the  Reservation. 

As  far  as  we  can  determine,  there  are  no  Indians  actually  living 
on  their  own  individual  allotments  at  the  present  time. 

7.  Indian  Allottee  Land  Ownership  and  Use  :  There  are  eight  Indian 
allotments  currently  under  the  San  Carlos  Agency  jurisdiction.  There 
are  55  individual  Indians  represented  in  these  allotments.  Seven  of 
the  allotments  are  subject  to  fragmented  ownerships.  At  this  point  the 
heirship  problem  on  these  allotments  is  not  a  serious  one. 

There  are  49  owners  leasing  their  portions  of  their  allotments ;  only 
6  allottees  are  making  no  use  of  their  land. 

There  are  no  Tribal  members  leasing  lands  from  other  Tribal  mem- 
bers. There  are  49  owners  leasing  to  non-Indians  for  agricultural  or 
residential  purposes,  with  a  total  combined  income  of  about  $800  a 
year.  There  are  no  allotted  lands  consolidated  for  economic  use.  Al- 
lottee and  lease  information  is  enclosed. 

I  hope  this  information  is  helpful  in  your  task.  Please  let  us  know  if 
you  need  any  additional  information  that  we  may  be  able  to  provide. 
Sincerely  yours, 

Bob  J.  Taylor. 

Acting  SuperintentU  nt. 

Enclosures. 
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U.S.  Department  of  the  Interior, 

Bureau  of  Indian  Affairs, 

Fort  Hall  Agency, 
Fort  II all  Idaho,  March  31, 1070. 

Mr.  Ki;.\ est  L,  Stevens, 

Director,  American  Indian  Policy  Review  Commission,  House  Office 
Building,  Annex  No,  2,  Washington,  D.C. 

Dear  Mr.  Stevens  :  Reference  is  made  to  your  letter  of  February  13, 
1976  regarding  information  on  Realty  procedures  on  the  Fort  Hall 
Indian  Reservation,  Fort  Hall,  Idaho.  This  is  in  conjunction  with  your 
Commission's  gathering-  such  data  for  its'  investigation  on  treaty  rights 
and  trust  responsibilities. 

Not  all  of  the  13  questions  you  posed  can  be  answered;  therefore, 
we  have  constructed  our  own  data  form  in  such  a  way  that  the  ques- 
tions fall  under  one  column  or  the  other.  Please  be  advised  that  the 
enclosed  form  pertains  only  to  the  25  Indian  landowners  who  have 
purchased  from  other  Indians. 
Sincerely  yours, 

John  F.  Weber, 

Acting  Superintendent. 
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U.S.  Department  of  the  Interior, 

Bureau  of  Indian  Affairs, 

Fort  Hall  Agency, 
Fort  Hall,  Idaho,  March  18, 1976. 

Memorandum  to :  AIPRC  Task  Force  No.  1. 
From  :  Acting  Superintendent,  Fort  Hall  Agency. 
Subject:  Questionnaire — Shoshone-Bannock  Tribes. 

The  Shoshone-Bannock  Tribes  did  have  computerized  enrollment 
information  in  1972,  however,  since  then  no  up-dating  has  been  made. 

Information  relating  to  tribal  and  allotted  lands  is  not  compiled 
and  will  take  some  time  to  secure  the  requested  information.  Also, 
there  exists  a  mailing  list  which  can  be  duplicated. 

Although  you  have  advised  the  Tribal  Council  of  this  activity  and 
requested  their  approval  for  information  releases,  they  have  not 
taken  any  action.  The  Council  wishes  to  review  the  questionnaire,  then 
give  their  decision  on  March  25,  1976.  They  are  most  concerned  about 
releasing  any  demographic  information. 

In  reference  to  a  time  schedule,  it  would  take  seven  to  ten  working 
days  to  compile  the  information  regarding  lands  and  leases.  It  would 
take  approximately  three  to  four  weeks  to  compile  the  requested 
demographic  information.  No  action  in  compiling  demographic  in- 
formation will  be  taken  until  approval  from  the  Tribal  Council  has 
been  received. 

John  J.  Weber, 
Acting  Superintendent, 

March  19,  1976. 

Ernest  L.  Stevens, 

Director,  House  Office  Building  Annex  No.  2, 
Washington,  B.C. 

Dear  Mr.  Stevens:  The  information  you  requested  in  your  letter 
of  March  2,  1976,  has  been  examined  and  weighed  for  compliance. 

First,  we  need  the  written  permission  from  the  Sisseton-Wahpeton 
Sioux  Tribe;  second,  we  need  a  directive  from  the  Area  Director; 
third,  we  do  not  have  sufficient  time,  money  or  experienced  employees 
to  provide  everything  you  have  requested.  However,  upon  receiving 
Tribal  permission  and  an  Area  Director's  directive,  we  may  be  able 
to  furnish  very  limited,  inaccurate  statistics  and  excerpts  from  our 
files. 

Consider  the  following : 

1.  The  most  up-to-date  enrollment  listing  of  Tribal  membership. 
We  have  a  per  capita  Tribal  membership  listing  dated  April  18,  1974, 
wherein  several  hundred  should  be  added  to  it  since  then.  This  work 
would  require  additional  .funds  and  time.  However,  you  can  request 
a  reprint  of  this  listing.  In  addition,  the  listing  does  not  show  ad  - 
dresses, blood  quantum,  dates,  etc. 

2.  Listing  of  owners  and  acreages  of  all  allotted  trust  or  restricted 
title  lands  on  the  Reservation.  The  Aberdeen  Area  Title  Plant  has 
been  in  operation  since  August  8,  1960  (about  17  years).  They  have 
furnished  us  with  about  24%  of  title  ownerships  to  trust  or  restricted 
land  for  the  Sisseton-TVahpeton  Reservation,  or  369  titles  on  1500 
Allotments,  on  "as  needed"  basis. 
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To  present  a  rough  estimate  of  cost  and  time  for  such  a  continuing 
and  fluctuating  activity  and  statistics,  it  would  perhaps  require  3  or  4 
clerks  and  about  6  months  to  accumulate  sufficient  information  for 
your  use. 

Sincerely  yours, 

J.  Kenneth  Adams, 
Acting  Superintendent. 


U.S.  Department  of  the  Interior, 

Bureau  of  Indian  Affairs. 
Northern  Cheyenne  Agency, 
Lame  Deer,  Mont.,  March  17,  7970'. 
American  Indian  Policy  Review  Commission, 

Congress  of  the  United  States,  House  Office  Building,  Annex  No.  2, 

Washington,  D.C. 
Attention  :  Mr.  Kevin  Gover.  Specialist .  Task'  Force  No.  1. 

Dear  Mr.  Gover:  This  will  acknowledge  receipt  of  Commission 
letter  dated  March  _k  11)76  and  also  confirm  telecon  on  March  loth 
with  Mr.  Bill  Johnson  of  your  office. 

Be  advised  that  local  material  is  not  up-dated  to  the  point  of  pro- 
grammed computer  operations.  As  indicated,  most  of  the  material 
requested  in  the  above  letter  must  be  manually  researched  and  com- 
piled at  the  local  agency  level.  Some  of  the  material  may  be  furnished 
by  the  title  plant  at  the  Area  Office  level  in  printout  forms. 

The  estimated  length  o,f  time  to  meet  the  request  is  no  less  than 
thirty  (30)  working  days.  We  have  made  arrangements  to  meet  with 
your  task  force  members  at  Billings,  Montana  during  their  visit  on 
March  18  and  19  to  discuss  the  matter  at  hand.  Be  assured  that  we 
will  do  everything  possible  within  local  operations  to  meet  your 
requests. 

Sincerely  yours, 


Superintendent. 


U.S.  Department  of  the  Interior. 

Bureau  of  Indian  Affairs. 

Winnebago  Agency, 
Winnebago,  Nebr.,  March  2'h  1976. 
American  Indian  Policy  Review  Commission. 
House  Office  Hit  tiding  Annex  No. 2, 
Washington,  D.C. 
Attention  :  Specialist  Kevin  Gover. 

Dear  Mr.  Gover:  We  have  received  from  the  Commission  a  request 
for  information  regarding  the  Winnebago  Tribal  membership.  Due 
to  the  extensive  information  requested  and  the  complexity  of  prepar- 
ing it,  it  will  probably  be  quite  some  time  before  it  can  all  be  furnished, 
but  we  will  furnish  it  as  soon  as  possible. 
Sincerely  yours, 

Superinten  den  t. 

7S-127— 70  10 
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U.S.  DEPARTMENT    01  THE  Interior, 

J  Bureau  of  Indian  Affairs, 

Colville  Indian  Agency, 
Nespelem.  Wash.,  . 1  pril  01 \  1976. 

Mr.  Kevin  Gover, 

American  Indian  Policy  Review  < '  'om mission.  Task  Force  No.  /, 
Congress  of  the  United  States,  House  Office  Building  Annex  No. 
2,  Washington,  D.C. 

Dear  Mr.  Gover:  Reference  is  made  to  your  letter  of  March  2,  1976 
regarding  certain  demographic  and  land  ownership  in  formation  from 
the  Colville  Confederated  Tribes  and  the  Colville  Indian  Agency. 

I  apologize  for  the  delay  in  responding  to  your  request :  however, 
I  have  been  in  contact  with  the  Colville  Business  Council  regarding 
the  specifics  of  your  request  and  they  have  advised  me  to  hold  up  on 
completing  the  questionnaire  at  this  time. 

Mel  Tonasket  of  the  Colville  Business  Council  volunteered  to  dis- 
cuss this  matter  with  Ernie  Stevens  and  then  would  advise  us 
accordingly. 

We  are  still  awaiting  further  direction  from  the  Colville  Business 
Council. 

Sincerely  you  i  s. 

Eddie  Palmanteer,  Jr., 

Superintendent. 


SECTIOX  X 
ADDITIONAL  RELATED  ISSUES 


SECTION'  X 


Contains  a  brief  report  on  prior  recommendations  for  an 
independent  Indian  Department :  an  article  on  Indian  policy 
submitted  by  Marlon  Brando  as  an  expression  of  one  non- 
Indian's  modern-day  viewpoint  on  Indian  affairs  $  and  a 
document-based  inquiry  to  the  Interior  Department  on  issues 
of  hunting  and  fishing  rights  and  resources  management, 
which  will  provide  the  necessary  material  for  completing  a 
competent  report  on  those  subjects. 

Past  Attempt  To  Create  an  Ixdiax  Department 

Establishment  of  an  independent  and  separate  Department  of 
Indian  Affairs  almost  became  a  reality  a  century  ago. 

The  Great  Peace  Commission  of  1867-1868  had  initially  recom- 
mended unanimously  the  formation  of  such  a  Department,  whose 
"head  should  be  a  Cabinet  Officer."  The  Commission,  assigned  to 
study  the  conditions  of  the  Indian  nations  and  to  make  treaties,  was 
comprised  of  congressional  and  presidential  appointees,  including 
active  and  retired  U.S.  Army  personnel. 

In  anticipation  of  the  election  of  their  former  General,  Ulysses 
S.  Grant,  to  the  Presidency,  a  national  military  lobby  secured  a 
change  in  the  Commission's  proposals.  Led  by  its  military  members, 
its  new  majority  insisted  that  "full  authority  and  control  over  all 
Indians"  should  instead  be  transferred  to  the  War  Department. 

Commissioner  of  Indian  Affairs,  and  Peace  Commission  President, 
X.  G.  Taylor,  carried  the  fight  for  the  original  position,  declaring: 

In  view  of  the  magnitude,  complexity  and  delicacy  of  our  Indian  Affairs,  in 
view  of  the  importance  to  our  national  treasury  and  to  our  national  character 
and  reputation,  as  well  as  to  the  welfare  of  our  300,000  Indian  population  our 
"Indian  Affairs"  deserves  to  be  placed  upon  the  footing  of  a  separate  depart- 
ment, equal  in  dignity  and  influence,  because  equal  in  importance,  with  every 
other  department  of  the  Government. 

A  bill  to  create  the  department  was  not  acted  upon  by  the  Congress. 
The  bill  to  transfer  "full  authority"  to  the  War  Department  failed  to 
pass  the  Senate. 

However,  on  April  10,  1869.  Congress  did  establish  a  ten-member 
Board  of  Indian  Commissioners  (BIG),  empowered  to  exercise  "joint 
control"  with  the  Interior  Secretary  over  departmental  administration 
of  Indian  appropriations,  contracts,  personnel,  tribal  funds,  and 
treaty  provisions.  Although  its  powers  were  subsequently  reduced, 
BIC  remained  in  existence  until  1934. 

President  Grant,  instead  of  seeking  an  Indian  Department,  used 
BIC  to  shield  himself  from  strong  military  demands  for  wholesale 
appointments  in  the  Indian  Service  and  for  maintaining  full  military 
control  over  the  Native  populations. 

The  BIC  was  also  Grant's  device  for  sharing  responsibility  among 
America's  Christian  churches  for  "civilizing"  the  Indian  people, 
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while  dividing  the  Indian  populations  and  territories  among  various 
Christian  denominations.  (Religions  represented  on  BIC  were  Later 
to  squabble  that  all  except  Episcopalians  had  been  "cheated"  out  of 
their  proportionate  number  of  Indians,  when  "allocations"  were  not 
"relative  to  denominational  size.") 

We  have  addressed  two  basic  points  here  :  (1)  That  an  independent, 
cabinet-rank  Indian  department  has  been  seriously  considered  in  the 
past  as  having  merit :  and  (2)  There  is  national  precedent  in  law  for 
"joint  control"  to  be  exercised  by  a  departmental  Secretary  and  an 
external  authoritative  unit — such  as  suggested  for  a  "Native  Ameri- 
can Board  of  Control." 

In  effect,  the  proposed  new  Indian  Department  would  be  under  the 
tri-partite  control  and  direction  of  the  President,  the  Congress,  and 
Indian  people  collectively. 

The  Bureau  of  Indian  Affairs  had  undergone,  by  its  own  terms, 
"ten  major  reorganizations,  plus  other  minor  realignments"  since 
1965.  These  maladapted  readjustments  in  BIA  structure  and  functions 
obviously  have  not  equipped  that  ancient  bureaucracy  with  either  the 
capacity  or  the  will  to  satisfy  its  obligations  to  Indian  people  or  the 
American  nation. 

The  first  BIC  appointees  included  three  Presbyterians,  two  Epis- 
copalians, two  Methodists,  and  one  each  from  the  Baptist,  Quaker,  and 
Congregationalist  religions.  All  were  wealthy  men.  retaining  interests 
in  a  range  of  businesses  and  occupations,  including  banking;  fur 
trading;  real  estate;  steel  mills;  mining  and  railroad;  dry  goods 
merchantry:  textiles,  cotton,  and  blanket  manufacturing;  steamship 
companies;  insurance  companies;  education:  and  politics. 

In  fact,  BIC  had  been  proposed  by  influential  churchmen  as  an 
alternative  to  the  Indian  Department  and  to  military  maneuverings 
for  control.  Although  the  authority  exercised  by  BIC  was  minimal — 
less  than  that  contemplated  by  the  churches — its  original  members  were 
instrumental  in  securing  discharge  or  resignation  of  Indian  Com- 
missioners Ely  S.  Parker  and  E.  P.  Smith  on  corruption  charges, 
before  BIC  members  themselves  resigned  en  masse  in  1874,  protest- 
ing their  lack  of  powers  and  the  non-cooperation  of  the  Interior 
Department. 

The  most  fundamental  element  of  the  trust  responsibility  is  that  of 
embracing  and  protecting  the  sovereign  character  of  Indian  peoples; 
second,  that  of  being  directed  toward  protecting  the  rights  and  re- 
sources maintained  under  the  sovereign  control  of  the  Native  nations. 
Subsidiary  relationships — and  subsidiary  "trusts" — may  produce  dif- 
ferent forms  of  protection  or  action. 

The  "conflict  of  interest"  issue  can  approach  resolution  only  through 
establishment  of  an  independent  Indian  department.  There  is  nothing 
wrong  with  having  a  strong  advocacy  agency  in  government,  com- 
mitted to  clear  national  purpose,  reasonable  and  worthy  objectives, 
and  accepted  obligations  of  trust  and  morality. 

The  doubts  we  have  heard  expressed  about  current  governmental 
directions,  ranging  from  State  channelled  funding  to  the  contracting 
provisions  of  P.L.  93-638,  from  the  Indian  Trust  Counsel  Authority 
to  the  Assistant  Secretar}-  for  Indian  Affairs,  support  the  view  that 
Indian  people  have  no  agencies  of  their  own  in  government — and  few 
reliable  advocates. 


Marlon  Brando  Statement 


The  following  statement  was  submitted  to  task  force  1  for  inclusion 
in  its  report  to  the  Commission  by  Mr.  Marlon  Brando  in  the  hope 
that  a  modern  day  expression  of  one  non-Indian's  viewpoint  might 
be  of  value  to  readers  of  the  report : 

it's  increasingly  obvious  that  few  governmental  official  rare  even 
a  bicentennial  minute  about  what  we  have  done  to  the  Indian  people 
in  this  country,  or  have  any  concern  about  what  future  they  shall 
have  in  this  their  Native  land. 

Two  centuries  ago.  President  George  Washington  had  called  for 
permanent  policies  of  justice  and  good  conscience  toward  the  Indian 
people  as  being  essential  to  the  nature  of  the  new  Republic  and  for 
''reflecting  undecaying  luster  on  our  national  character."  He  had 
known  several  Indian  Nations  as  valued  allies  in  the  Revolutionary 
War;  had  pleaded  for  their  arms,  men  and  logistical  assistance;  and 
assured  them  that  their  own  national  sovereignty  would  "forever 
remain  intact"  in  America's  destiny. 

Today,  the  Indian  people  are  without  allies  in  their  fight  against 
some  of  the  worst  governmental  and  political  abuses  known  to  history 
and  recurring  without  end.  One  can  only  be  horrified  by  the  immensity 
of  the  continuing  abuses  and  official  misconduct — but  equally  sad- 
dened by  the  mass  news  media's  choosing  to  ignore  the  problem  which, 
in  consequence,  continually  escapes  the  attention  of  the  general  Ameri- 
can society. 

In  a  court  ruling  this  past  year.  U.S.  Judge  Warren  K.  Urbom 
noted,  while  reviewing  the  effects  of  public  policies  upon  Indian  people, 
that  the  nation  systematically  had  "shriveled  their  populations  and 
disemboweled  their  tribal  bodies"  by  our  "wars,  diseases,  and  treaties 
pocked  by  duplicity.''  His  conclusion :  "It  is  an  ugly  history.  White 
Americans  may  retch  at  the  recollection  of  it." 

There  may  be  natural  inclination  on  the  part  of  a  citizen  to  dis- 
claim responsibility  for  history  and  incidents  of  the  past.  Even  where 
there  is  sympathy  for  the  people  suffering  the  immediate  and  cumula- 
tive results.  Nonetheless,  if  our  citizenry  maintains  silence  in  the  face 
of  repeated  injustices,  or  refuses  affirmative  action  amidst  the  un- 
bleached continuity  of  wrongs,  then  we  all  become  ready  participants 
in  compounding  our  national  infamy  against  the  Indian  people. 

Both  the  trial  and  appeals  courts,  which  sustained  dismissal  of 
criminal  charges  against  Dennis  Banks  and  Russell  Means  for  their 
parts  in  the  1973  Battle  of  Wounded  Knee,  strongly  criticized  the 
actions  of  the  U.S.  government  as  being  "wholly  repugnant  to  our 
system  of  justice."  But  what,  we  may  ask,  happened  to  those  federal 
officials  and  agents  of  the  FBI  and  Justice  Department  who  were 
found  to  have  used  illegal  methods  in  setting  up  charges,  blackmailing 
witnesses^  covering  up  and  abetting  the  crimes  of  paid  informants, 
withholding  or  altering  evidence,  and  lying  under  oath?  Nothing  at 
all. 
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When  the  truth  is  known  to  us  and  we  do  nothing,  and  neither  seek 
nor  demand  corrections,  what  reaction  can  we  expect  from  the  Indian 
people? 

When  two  28-year-old  FBI  Agents  were  killed  on  the  Pine  Ridge 
Indian  Reservation  last  June,  there  was  a  renewed  public  demand 
across  the  nation  for  "justice."  There  was  no  public  reaction  when 
o-year-old  Johnnie  Joe  Moussezux's  small  arm  was  blown  away  at  the 
shoulder  by  a  federal  police  officer  with  a  high-powered  rifle,  nor  when 
7-year-old  Mary  Ann  Little  Bears  eye  was  torn  from  her  innocently 
pretty  face,  in  another  unprovoked  shooting  incident  on  the  same  In- 
dian "Reservation  under  the  Bureau  of  Indian  Affaire  (BIA)  po- 
litically-directed law  enforcement  program. 

Of  the  more  than  75  killings  of  Indian  men,  women  and  children, 
on  that  reservation  in  1074  and  1975,  at  least  three  were  close  rela- 
tives or  family  members  of  20-year-old  Jimmy  Eagle,  who  has  been 
indicted  for  ''premeditated  murder'  in  the  deaths  of  the  two  FBI 
Agents.  His  brother  Richard,  11,  was  killed  in  March  of  1975.  No 
charges  were  brought  against  anyone  for  the  murders  of  his  relations, 
nor  for  many  of  his  friends.  And,  although  Joel  D.  Weisman  demon- 
strated in  a  Columbia  Journalism  Review  article  of  last  September 
that  the  FBI  had  misinformed,  or  lied  to,  the  news  media  about  the 
FBI  shooting  incident  in  many  details,  the  shooting  death  of  Joe 
Stuntz  Kills  Rights  has  been  accepted  as  having  been  "justified"  with- 
out any  additional  inquiry. 

Several  of  the  recfeht  torture  murders  of  Indians  in  the  Southwest 
near  Farmington.  New  Mexico,  are  typical  of  the  national  pattern  in 
the  treatment  of  the  Native  people. 

When  two  young  Navajo  men  in  their  mid-thirties,  Herman  Dodge 
Benally  and  John  Harvey,  had  their  clothes  stripped  from  their  semi- 
conscious bodies,  then  used  as  fire  torches  to  singe  away  their  body 
hair  and  to  burn  their  genitalia  and  faces,  before  their  heads  were 
unceremoniously  crushed  with  heavy  rocks  repeatedly  thrown  down 
upon  them,  their  sporting  white  torturers  might  well  have  been  confi- 
dent that  no  substantial  penalty  would  result  from  the  murders.  The 
local  white  judge  termed  the  deaths  as  being  nothing  more  than  the 
"error  of  children"  and  refused  to  remand  the  white  teen-agers, 
both  16,  to  trial  on  such  slight  offense. 

A  third  local  youth  who  had  confessed  participation  in  an  earlier 
killing  was  not  called  to  face  any  proceedings  at  all.  In  that  incident, 
they  had  not  waited  to  make  certain  that  death  had  arrived.  They  in- 
stead abandoned  their  naked  Indian  victim  in  a  remote  area,  after  hav- 
ing forcibly  inserted  an  M-80  firecracker  in  his  and  exploded  it. 

His  wandering  for  help  in  the  desolate  Choke  Cherry  Canyon  did  not 
carry  him  far  before  he  succumbed  to  the  horrendously  grotesque  pain. 
In  an  unrelated  incident  within  the  past  year,  a  71-year-old  Indian 
elder  of  the  same  area  experienced  a  variation  of  the  same  torture, 
when  a  broom  handle  was  savagely  jammed  tli rough  his  bowels,  tearing 
away  intestines  after  anal  penetration. 

State,  local  and  federal  police  authorities  have  joined  together  re- 
peatedly to  cover  up  for  one  another  in  the  investigations  of  Indian 
deaths,  if  not  also  engaging  in  conspiracies  to  murder  Native  men, 
women,  and  children. 
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In  mid-May  of  this  year,  the  Canadian  government  demanded  "an 
urgent  investigation"  of  the  execution-style  slaying  in  February,  of 
Anne  Mae  Aqnash  of  Nova  Scotia  on  the  Pine  Ridge  Reservation  of 
South  Dakota.  The  FBI  and  BIA  had  arranged  for  a  quick  autopsy 
report  citing  "exposure"'  as  the  cause  of  death,  before  ordering  an  im- 
mediate burial  of  the  body.  Although  investigating  officers  were  fa- 
miliar with  the  dead  woman,  they  failed  to  acknowledge  identification. 
In  a  feigned  display  of  thoroughness,  Anna  Mae's  hands  were  cut  from 
her  arms  at  the  wrists  before  burial  and  sent  to  Washington,  D.C.,  for 
making  positive  "identification. "  When  learning  of  her  death  and  bur- 
ial later,  suspicious  family  members  secured  an  exhumation  of  her 
body.  A  Minneapolis  pathologist  performing  the  second  autopsy  de- 
clared the  cause  of  death  to  be  from  a  .32-caliber  bullet  in  her  brain. 

A  more  common  occurrence  was  seen  in  the  March  death  of  sixteen- 
year-old  Larry  Black  Jr.  in  Oklahoma's  Blaine  County  Jail.  Invari- 
ably, the  many  deaths  of  young  Indians  in  the  country's  jails  are  dis- 
missed as  "suicides.-'  After  being  arrested  on  a  buglary-type  charge, 
Larry  was  given  over  by  police  to  be  beaten  by  the  alleged  victim  of 
the  house-breaking.  Bonded  out  of  jail  for  $2000  by  his  family,  a  state 
legislator  was  retained  as  his  attorney  for  a  fee  of  $3,500  to  be  paid 
over  a  period  of  a  year. 

Because  Larry  had  just  undergone  kidney  surgery  and  remained 
on  continuing  medication,  the  high-priced  lawyer  advised  the  boy's 
parents  to  keep  a  specialist's  treatment  appointment  in  Oklahoma  City 
on  the  same  day  of  his  scheduled  court  hearing.  The  attorney,  how- 
ever, failed  to  appear  before  the  judge  in  court  as  promised,  and  so 
an  arrest  warrant  was  issued  for  Larry  and  his  bond  raised  to  $25,000. 
He  turned  himself  into  the  Sheriff  the  next  day,  but  then  found  that 
the  lawyer  wanted  full  pay  in  advance.  After  March  1,  family  visits 
were  restricted,  and  doctor's  treatment  or  medical  attention  was  dis- 
allowed. A  deputy  sheriff  cruelly  taunted  Larry's  mother,  "Don't 
worry.  We'll  get  him  a  vet."  There  were  no  veterinarians  on  hand 
when  Larry  Black  Jr.  died  in  the  jail  on  March  12.  There  were  only 
jail  officers  on  a  dull  Friday  afternoon,  taking  Polaroid  pictures  of 
an  Indian  boy  dying.  There  were  no  attempts  to  prevent  it,  or  to 
revive  him — only  the  developing  of  evidence  that  he  had  hanged. 

"Suicide  by  hanging''  was  also  the  purported  cause  of  death  of 
Clayton  Hurst  in  Cutbank,  Montana,  off  the  Blackfeet  Keservation 
last  year.  It  was  only  a  matter  of  hours  from  the  time  that  Clayton 
was  arrested,  dead,  autopsied,  and  buried — without  his  family  and 
local  relatives  being  notified,  and  with  only  a  half-score  of  local  offi- 
cials being  knowledgeable  in  the  rapid  sequence  of  events.  Discrepan- 
cies emerged  immediately  in  testimony  at  inquest.  He  had  "hanged  by 
his  own  belt,"  although  he  had  not  been  wearing  any  belt.  Ultimately 
Clayton  Hurst's  body  was  also  exhumed  for  a  second  autopsy.  The 
reputable  San  Francisco  pathologist  performing  the  autopsy  found 
unmistakeable  and  conclusive  evidence  that  Clayton  Hurst  had  died 
bv  electrocution  and  repeated  electrical  shocks  in  the  county  jail  at 
Cutbank. 

In  many  Western  locales,  the  consequences  for  killing:  an  Indian 
are  the  same  when  being  caught  and  charged  with  the  crime,  as  when 
escaping  arrest  altogether.  Prosecutors  tend  to  charge,  if  anything, 
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the  offense  of  manslaughter  in  such  case*,  if  not  a  lesser  charge  of 
involuntary  manslaughter.  In  any  case  white  juries  render  the  nature 
of  the  offense  immaterial  by  invariably  rushing  to  acquit  their  own 
community  members. 

This  has  been  true  of  Northern  California  communities  as  much 
as  in  any  other  Western  state.  The  UMCA  camp  director  who  was 
acquitted  of  shooting  national  Mohawk  Indian  leader  Richard  Oakes, 
the  respected  spiritual  philosopher  who  initially  had  led  the  1969 
occupat  ion  of  Alcatraz,  declared  to  friends  that  "it's  open  season  on 
Coons  and  Indians"  before  going  out  to  confront  the  unarmed  Oakes. 
The  California  Highway  Patrolman  who  stalked  a  Yurok  Indian 
motorcyclist  before  shooting  him  in  the  back  received  more  praise  for 
how  remarkably  well  he  had  stood  up  under  the  pressure  of  investi- 
gating, while  hiding  his  own  deed,  than  he  suffered  punishment  for 
clear  cold-blooded  murder. 

One  can  understand  the  pure  shock  of  the  Arizona  bar  owner  who 
was  taken  to  trial  for  killing  a  member  of  the  prominent  Wesley 
family  of  the  Apaches  in  1074.  He  had  not  had  to  suffer  that  indig- 
nity previously  when  he  had  shot  or  brutally  assaulted  Indians.  Per- 
haps it  made  little  sense  to  waste  his  time  at  trial,  inasmuch  as  his 
freedom  at  judgment  of  his  local  friends  was  the  character  of  fore- 
gone conclusions. 

It's  another  matter  when  Indians  are  arrested  or  charged.  The 
famed  Meriam  Report  of  the  Brookings  Institution  in  1928  called 
for  alternatives  to  the  certainty  of  injustice  for  Indian  defendants  in 
local  white  courts.  The  national  study  on  Indian  conditions  recom- 
mended that,  if  an  all-Indian  judicial  system  was  not  to  be  established, 
then  those  charges  with  crimes  should  be  permitted  choice  of  select- 
ing between  federal  or  state  courts  for  trial,  and  the  commnuity  from 
which  their  juries  would  be  drawn.  This  proposal  for  increasing  the 
chances  for  any  fair  trials  was  ignored. 

Only  the  most  recent  Nebraska  State  Legislature  acted  to  stop 
funding  its  Thurston  County  Indian  bounty  law.  This  arrest  incentive 
subsidy,  paid  on  daily  basis  for  each  Winnebago  or  Omaha  Indian 
held  in  the  county  jail,  ended  this  past  year — not  in  the  interests  of 
justice,  but  rather  for  the  same  reason  that  the  old  Illinois  bounty 
law.  providing  "a  reward  of  one  hundred  dollars  for  each  Indian 
warrior  killed  and  each  squaw  or  child  taken  prisoner,"  finally  suc- 
cumbed. It  became  too  costly  for  the  State. 

The  three-  to  ten-year  prison  sentences  meted  out  to  Indians  in 
South  Dakota  for  disturbances  at  the  Custer  County  and  Sioux  Falls 
courthouses  far  exceed  the  Western  standard  of  punishment  rendered 
whites  eonvicted  of  serious  injury  to  life,  limb,  or  properties  of  In- 
dians. The  Custer  confrontation  was  precipitated  by  the  refusal  of 
local  authorities  to  prosecute  the  killing  of  Wesley  Bad  Heart  Bull. 
The  victim's  mother,  Sarah,  was  jailed  for  up  to  five  years  in  conse- 
quence of  her  protest,  while  her  son's  slayer  went  free. 

The  underlying  racism  in  these  judicial  and  political  police  actions 
against  Indian  people  is  reflected  more  clearly  in  the  State  of  Wash- 
ington. The  violence  and  injury  to  persons  there,  and  major  proper- 
ties, has  been  perpetrated  solely  by  white  officials,  officers,  and  citizens. 

For  decades,  the  State  has  used  the  full  force  of  its  police  power 
to  forcibly  prevent  Indian  fishermen  from  harvesting  salmon  from 
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rich  fishery  sources,  reserved  by  many  of  the  tribes  in  ^treaties 
with  the  United  Stat,,.  Early  in  L974,  I  .S.  Judge  George  Boldt,  in 
a  decision  recently  uphold  by  the  Ninth  Circuit  Court  of  Appeals 
and  the  U.S.  Supreme  Court,  ruled  thai  the  State  Could  not  restrict 
the  Indian  people  from  taking  an  equitable  share  of  their  reserved 
resources.  The  white  reaction,  unfortunately,  was  predictable. 

When  the  State  had  been  successful  in  keeping  Indians  from  the 
waters  altogether,  many  non-Indians  were  able  to  extract  as  much  as 
a  quarter  to'half-a-million  dollars  worth  of  salmon  from  the  fisheries 
in  considerably  less  than  100  days  of  fishing  activity  m  the  better 
years.  In  L963,  for  instance,  when  I  first  went  to  that  area  to  learn 
of  the  problem,  ftisqually  Indian  fishermen  averaged  only  $514.00 
from  their  annual  salmon  catch  in  a  year  when  the  lew  thousand  non- 
Indian  fishermen  harvested  more  than  13,000,000  salmon  Under  the 
P,oldt  Decision,  this  gross  economic  injustice  was  decreed  to  come  to 
an  end  Instead,  most  Indians  have  suffered  greater  injury  at  the 
hands  of  the  State  and  a  small  segment  of  its  citizenry. 

In  the  1975  salmon  fisheries,  hundreds  of  white  commercial  fisher- 
men daily  violated  the  federal  court  orders  and  State  laws.  At  the 
same  time,  State  police  agencies,  bolstered  by  militarily-equipped 
S  W  V  T  teams  and  tactical  squads,  continued  to  force  Indian  fisher- 
men from  the  waters— confiscating  nets  and  boats,  and  brutally  taking 
the  Indians  into  custody  and  jail.  Only  after  news  reporters,  accom- 
panying Indian  patrol  boats  into  the  night  fisheries  and  closed  waters, 
wrote  about  the  massive  numbers  of  white  fishermen  engaged  m  the 
continuing  illegal  harvests  did  the  State  make  any  pretense  of  con- 
cern Nothing  was  confiscated,  but  a  few  citations  were  issued. 

From  among  the  first  100  non-Indians  cited  and  appearing  in  Court 
on  illegal  fishing  charges,  80  had  their  charges  dismissed  outright 
without  trial.  A  Kitsap  County  judge  declared  the  principle  by  which 
the  crimes  of  white  citizens  were  to  be  adjudged:  "The  law  ignore* 
trilling  matters."  . 

Remembering  that  minor  property  damage  m  South  Dakota  can 
bring  Indians  up  to  ten  years  in  prison,  the  Nation  should  survey  the 
damages  done  to  invaluable  and  irreplacable  fish  resources  m  that 
period  by  Washington  State  officials  and  its  outlaw  citizens.  By  official 
State  policy  and  actions  to  deny  Indian  treaty  rights,  and  to  eliminate 
their  sharing  in  the  fisheries  which  have  always  been  the  foundation 
of  Northwest  Indian  culture,  the  natural  stocks  and  runs  of  salmon 
to  many  Puget  Sound  streams  and  rivers  were  unconscionably  placed 
in  serious  jeopardy  of  destruction  and  extinction.  The  viability  of 
some  stream's  fish  mav  never  be  restored.  , 

It  is  pertinent  that  every  American  taxpayer  has  been  subsidizing 
Washington  State,  at  a  cost  of  millions  each  year,  to  aid  with  the 
management,  production  and  protection  of  these  same  salmon  and 
steelhead  resources  that  State  officials  have  now  designed  to  destroy. 
In  the  case  of  Puyallup  Indians.  Washington  Governor  Daniel  J. 
Evans  and  his  fisheries  director  privately  advised  non-Indian  fisher- 
men of  their  strategy  for  preventing  adequate  spawning  escapement 
to  the  rivers  in  order  to  convince  courts  that  Indians  were  responsd)le 
for  the  resulting  damages.  The  citizens  were  assured  that  the  resources 
could  be  restored  by  artificial  stocking,  after  judicial  defeat  of  the 
tribes. 
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Even  accepting  this  arrogant  contempt  for  nature,  it's  known  that 
artificial  rearing  programs  cannot  compare  to  the  economics  of  natural 
salmon  production.  The  success  of  each  process  is  plagued  with  un- 
certainties and  frequent  disappointments.  Yet  the  Federal  Govern* 
ment  has  increased  the  funding  dole  to  the  State  this  year  by  several 
million  additional  dollars  for  fishery  programs — with  the  largest  allo- 
cation providing  increased  police  power  that  will  inevitably  be  used 
against  Indian  people. 

On  the  other  hand,  the  Interior  Department  purposely  weakened 
the  Indian  tribes'  position  by  withholding  funds  appropriated  by  the 
Congress  for  aiding  tribal  fish  management  programs  in  1974  and  1975. 
This  followed  secret  promises  given  by  former  U.S.  Interior  Secretary 
Rogers  Morton  to  State  officials  that  he  would  support  their  position 
against  the  Indian  tribes  and  their  treaty  rights. 

The  United  States  had  been  a  party  with  the  tribes  in  the  lawsuit 
against  the  State.  When  Judge  Boldt's  decision  was  first  reported  to 
Secretary  Morton,  he  had  quickly  decided,  "That's  terrible !  Let's  ap- 
peal it  right  away."  He  was  only  slightly  embarrassed  when  his  solici- 
tors responded,  "We'll,  we  can't.  We  won  the  case." 

Interior  Secretaries  are  seldom  blocked,  however,  when  acting  con- 
trary to  the  Indian  interests,  trampling  upon  the  solemn  law  of  the 
treaties,  or  when  wholly  disregarding  our  sacred  national  obligations 
and  duty  as  trustee  for  the  Indian  people  of  this  Xation.  When  Indian 
complaints  have  been  lodged  with  the  Congress,  our  lawmakers  tra- 
ditionally have  referred  all  questions  back  to  the  errant  Bureau  of 
Indian  Affairs  for  preparation  of  replies;  thus  affording  no  review, 
or  inquiry  into,  chronic  problems.  Members  of  Congress,  and  sim- 
ilarly the  news  media,  generally  concede  total  credibility  to  the  state- 
ments of  the  governing  bureaucrats,  while  assigning  none  to  the 
factual  presentations  and  opinions  of  Indian  representatives. 

This  racist  orientation  in  the  federal  administration  of  Indian  af- 
fairs  has  effectively  vacated  all  elements  of  governmental  checks  and 
balances  in  the  process  The  most  outrageous  of  self-serving  lies  and 
despicable  abuses  in  one  federal  office  readily  find  supporting  rein- 
forcement in  another.  Any  weak  voices  urging  that  we  finally  give  the 
Indian  victims  some  slack  are  drummed  out.  Cover-ups  of  misconduct 
are  scarcely  needed,  inasmuch  as  there  are  so  few  public  servants  who 
find  courage  or  feel  compulsion  to  blow  the  whittle  on  accepted 
malpractices. 

U.S.  Attorney  General  Edward  Levi  already  has  proven  himself 
to  be  grossly  indifferent  and  insensitive  to  the  concerns  of  Indian 
people,  although  he  stands  in  position  of  being  the  chief  legal  officer 
of  the  United  States  for  protecting  India?i  rights  and  interests  in 
carrying  out  trust  responsibilities  to  the  tribes.  Last  June,  in  a  pres- 
tigious meeting  of  the  legal  profession  at  Stanford  University.  Levi 
arrogantly  refused  to  answer  questions  from  the  only  Indian  partici- 
pant in  the  conference.  When  the  Indian  questioner  pursued  the  ex- 
change. FBI  Agents  swarmed  through  the  audience  to  assume  guard 
over  all  brown-skinned  persons  present — mostly  Chicanes,  but  also 
one  Puerto  Rican  who  was  then  counsel  to  the  Police  Commissioner 
of  Xew  York  City. 


293 


The  Indians  have  more  to  fear  from  the  Justice  Department  than 
Attorney  General  Levi  has  to  fear  from  any  suspected  Indians.  A 
stream  of  complaints  from  Indian  prisoners  at  Leavenworth  U.S. 
Penitentiary,  which  were  directed  to  Mr,  Levi  last  spring,  provides 
a  telling  example.  The  Indian  charges  of  unwarranted  brutality,  and 
some  sexual  abuse,  by  prison  guards  against  a  few  identified  Indians 
were  transmitted  to  the  Attorney  General  by  reputable  friends  out- 
side the  government.  The  confined  authors  of  the  complaints  were 
confronted  with  their  letters,  then  themselves  beaten  by  guards  and 
officers  of  the  prison.  An  Apache,  who  refused  to  promise  that  he 
would  make  no  more  attempts  to  contact  the  Attorney  General,  was  re- 
peatedly assaulted  and  threatened  with  the  likelihood  of  an  "accident" 
if  he  persisted — while  being  held  over  the  railings  along  the  top  tier 
of  cells  and  able  to  judge  the  probable  effects  of  a  fall.  In  response  to 
an  inquiry,  the  Justice  Department  wrote:  "Let  us  assure  you  that  the 
Attorney  General  has  no  personal  knowledge  of  these  events." 

Congressional  committees  investigating  the  improprieties  of  fed- 
eral poliee  and  intelligence  agencies,  as  well  as  the  interrelated  crim- 
inality of  Watergate,  have  routinely  viewed  their  extensions  to  Indian 
people  as  being  too  unimportant  to  command  any  attention  or  study. 
Xews  reports  have  hidden  all  disclosures  regarding  Indians  in  stock 
phrases  referring  to  "other  minorities  and  left  wing  groups." 

Jointly,  the  press,  the  most  powerful  or  prosperous  of  our  citizen-, 
and  politicos  of  all  stripes  and  renown,  have  formed  a  partnership 
of  delight  in  noting  their  own  names  on  ''enemies  lists,"  wiretap  logs, 
and  schedules  for  surveillance  or  potential  blackmail.  But  again,  no 
public  concern,  sensationalism  or  sanctions,  attach  to  the  constant 
abuses  and  daily  preying  upon  the  most  vulnerable  and  least  powerful 
of  our  peonle  by  those  very  same  federal  and  local  agencies  and  gov- 
ernment officials.  Indian  names  aren't  even  worthy  of  note:  their  sub- 
stantial jeopardy  passes  without  investigation. 

Assassinations  to  eliminate  the  most  influential  or  effective  figures 
among  the  Indian  leadership — both  in  times  of  peace  and  war — have 
been  a  standard  incident  of  national  domestic  policy  throughout 
American  history.  From  the  hired  assassination  of  Phillip  of  Pokane- 
ket  in  Massachusetts — which  sold  his  wife  and  son  into  slavery  in  the 
Carribean  Islands — through  the  succeeding  deaths  of  the  Apache. 
Mangus  Colorados;  Crazy  Horse  and  Sitting  Bull  of  the  Sioux:  the 
Kiowa.  Santana;  and  Leschi  of  the  Nlsqually,  we  find  few  tribes 
spared  the  impact  of  such  crimes  and  that  no  section  of  the  country 
has  exempted  itself  from  the  practice. 

The  modern  mode  of  giving  invitation,  and  immunity,  to  citizen 
assassins  reflects  governmental  design  and  approval  for  the  current 
elimination  of  Indians  who  refuse  our  total  subjugation,  or  who  other- 
wise escape  the  sterile  conditioning  our  Nation  has  sought  to  impose 
upon  their  entire  populations.  Members  of  the  activist  National  Indian 
Youth  Council  came  under  multi-agency  surveillance  and  disruption 
actions  of  the  Federal  government  as  early  as  1964.  In  1068,  Washing- 
ton State  police  agents  acted  to  stage  the  "iustifiable  homicide"  of 
Hank  Adams,  the  brilliant  Assiniboine-Sioux  and  non-violent 
strategist  who  was  leading  the  fight  for  treaty  fishing  rights  to  un- 
expected successes. 
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When  Adams  was  later  shot  in  the  gut  by  unidentified  midnight 
vigilantes  on  the  banks  of  the  Puyallup  giver  in  1071,  the  FBI  decided 
that  their  investigation  should  not  solve  the  crime,  but  instead  serve 
their  own  objectives  against  ''Indian  militants."  Under  the  Bureau's 
counter-intelligence  program,  FBI  Special  Agent  Gerard  of  the 
Tacoma  Office  eagerly  led  the  effort  to  confuse  the  case  and  discredil 
the  victim.  Treasury's  Alcohol,  Firearms  and  Tobacco  laboratories 
obediently  supplied  a  false  report  for  that  purpose,  which  was  with- 
held— and  clothing  evidence  destroyed — when  a  polygraph  test  refuted 
its  conclusions. 

While  a  subsequent  FBI  plot  against  Adams  and  America's  premier 
investigative  reporters,  columnist  Jack  Anderson  and  his  associate  Les 
Whitten,  was  falling  apart  in  Washington.  D.C.,  the  Pentagon's 
"Garden  Plot"  conspiracy  for  extinguishing  domestic  civil  dissent  and 
disobedience  was  taking  form  elsewhere  in  mock  combat  training  for 
the  demise  of  troublesome  Indians. 

With  approval  of  Governor  Evans,  Washington's  540th  National 
Guard  Aviation  Unit  practiced  full-scale  extermination  assaults 
against  the  Indian  community  at  Franks  Landing  on  the  Nisqually 
River,  with  the  members  of  the  Survival  of  American  Indians  Associa- 
tion comprising  its  "death  list."  Ramona  Bennett,  the  outspoken  Chair- 
woman of  the  Puyallup  Tribe  and  officer  of  the  National  Congress  of 
American  Indians,  was  the  first  named  casualty  in  the  mock  training 
exercise.  According  to  the  540th's  Captain  Chris  Lane,  Hank  Adams' 
"death"  was  reported  to  the  cheering  unit  with  bonus  detail:  "We 

killed  him  this  time.  He  was  over  in  a  gully  Jane  Fonda.  We 

killed  her  too." 

Only  days  later,  the  U.S.  Army  was  at  Wounded  Knee,  South 
Dakota,  surveying  the  potential  for  mobilizing  the  "Garden  Plot" 
scheme  for  an  actual  combat  assault.  In  his  reports  to  John  Dean  in  the 
White  House,  Army  Colonel  Volney  Warner  scathingly  criticized  the 
U.S.  Marshals'  Special  Operations  Group  (SOG) — which  had  oc- 
cupied several  reservation  communities  for  weeks  before  the  incident 
began  at  Wounded  Knee — while  recommending  that  tanks,  air  cover, 
and  a  division  of  ground  troops,  at  minimum,  should  be  used  if  the 
Army  were  to  move  on  the  150  Indian  defenders  and  resident  families 
of  Wounded  Knee. 

The  1973  Battle  of  Wounded  Knee,  and  the  prior  occupation  of 
the  Bureau  of  Indian  Affairs  central  headquarters  during  the  1072 
Trail  of  Broken  Treaties  campaign,  gained  the  Indian  people  a 
moment  of  awareness  in  the  American  public  mind  and  national  con- 
sciousness. However,  the  activities  also  delivered  the  Nixon  and  Ford 
Administrations  the  public  relations  advantages,  and  political  oppor- 
tunities, for  increasing  their  repression  and  prosecutorial  warfare 
against  maior  segments  of  the  Indian  tribal  populations. 
<  In  fact,  the  BIA  Building  had  been  handed  over  to  the  Broken  Trea- 
ties protestors  under  a  strategy  of  carrying  out  a  planned  police  attack 
when  all  these  Indians  were  confined  in  the  building.  The  Interior 
Department  plan  was  halted  just  moments  after  the  assault  went  into 
operation  on  verbal  orders  of  Ecril  Kreogh  in  the  White  House,  invok- 
ing Presidential  aurhoritv  in  overriding  directives  of  Interior  officials. 
This  was  on  the  TBT's  first  day  in  Washington.  D.C. 


295 


Prevented  from  staging  the  slaughter  of  hundred-  of  Indian  people, 
the  offices  of  Vice  President  Agnew  and  Secretary  Morton  began  using 
their  public  relations  machinery  and  federal  files  to  feed  the  form  and 
details  of  canned  editorials  and  slanted  news  stories  to  friendly  syndi- 
cates in  the  media  for  national  distribution.  The  same  PR  machinery 
operated  later  in  effective  attacks  against  the  major  television  networks 
for  participation  in  a  "staged  media  event"  at  Wounded  Knee.  The 
chilling  effect  has  resulted  in  a  continuing  news  blackout  on  crucial 
Indian  issues;  passively  approving  whatever  injustices. 

The  issues  on  the  Pine  Ridge  Indian  Reservation  did  not  have  their 
beginnings  at  Wounded  Knee,  or  with  the  recent  emergency  of  the 
American  Indian  Movement  (AIM)  before  the  public  eye.  The  more 
acute  problems  have  consumed  the  lives  of  generations  of  the  Oglala 
Sioux — an(j  the  Federal  government  has  long  been  aware  of  their 
causes  and  the  people's  complaints  against  them.  The  federal  politics 
of  the  past  decade,  however,  have  rendered  positive  change  and  reform 
near  impossible  and  even  the  easiest  of  solutions  more  remote  than  ever 
before. 

In  1965,  a  lengthy  report  by  the  BIA  itself  on  Pine  Ridge  govern- 
ment and  corruption  included  many  of  the  recommendations  that 
have  been  voiced  by  the  Oglala  traditionalists  and  full-bloods  for  re- 
solving the  central  disputes.  That  report  was  classified  "For  Govern- 
ment Use  Only"  and  not  employed  in  dealing  with  the  problems.  Fed- 
eral investigations  have  uniformly  found  that  the  tribal  government 
has  not  operated  in  conformance  with  the  tribal  constitution,  but  the 
BIA  has  constantly  ratified  all  governmental  actions  which  if  has 
determined  to  be  illegitimate  or  illegal. 

The  FBI's  activities  on  the  Reservation  prior  to  Wounded  Knee,  in 
consulation  and  cooperation  with  U.S.  Attorney  William  Clayton  of 
South  Dakota,  were  also  directed  toward  maintaining  corrupt  tribal 
officials  in  power.  In  September  of  1972.  the  FBI  Field  Office  and  Jus- 
tice Department  concurred  in  a  report  to  the  White  House  that  Richard 
Nixon's  presidential  campaign  could  capitalize  on  Pine  Ridge  with  an 
opoi  effort  to  suppress  the.  force  of  reservation  "dissidents." 

The  FBI  investigative  files  in  an  earlier  case  of  BIA  police  brutality 
againist  an  Oglala  school  teacher.  Dorene  Bad  Heart  Bull,  illustrates 
the  government  mentality  and  politics.  The  young  college  graduate  had 
been  mistakenly  thought  by  arresting  officers  to  be  part  of  a  tribal 
political  faction — interchangeably  described  as  a  "criminal  element" — 
which  had  persistently  complained  about  the  BIA's  superintendence* 
of  the  Reservation.  The  FBI  concluded  that  a  civil  rights  violation  had 
undoubtedly  been  committed  when,  without  cause.  Dorene  had  been 
beaten  by  the  officers,  having  had  her  legs  slammed  in  their  car  door 
and  fractured  her  ankles,  then  placed  in  jail  for  several  days  without 
treatment. 

Xonetbeless,  R.  D.  Hurd  of  the  U.S.  Attorney's  Office.  Joseph  Trim- 
bach  of  the  FBI.  and  the  BIA  Agency  Superintendent,  decided  that 
there  should  be  no  prosecution.  Their  reasons  were  simply  that  it  would 
supply  encouragement  to  the  political  factions  opposing  the  BIA  and 
the  tribal  leadership — even  though  the  diminutive  victim  had  been 
cleared  of  having  the  "wrong"  political  affiliation — and  might  possibly 
jeopardize  the  "already  unstable  posture"  of  federally-favored  tribal 
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officers.  Added  to  the  report  was  a  prior  statement  indicating  that  the 
U.S.  Attorney  would  refuse  to  prosecute  any  more  BIA  police  brutality 
charges  in  any  instance  inasmuch  as  prior  experience  had  consistently 
shown  the  BIA  officers  committing  perjury  or  intimidating  witneei  ee 
in  order  to  protect  one  another. 

In  latter  1975,  Dr.  Arthur  Flemming  of  the  U.S.  Commission  on 
Civil  Rights  was  prompted  to  write  Attorney  Genera]  Edward  Levi  to 
complain  that  patterned  and  persistent  abuses  of  power  and  authority 
by  FBI  Agents  on  the  Pine  Ridge  Indian  Reservation  were  being  used 
against  countless  numbers  of  Indian  families  who  had  no  association 
whatever  with  criminal  or  suspect  activities.  The  Commission's  find- 
ings, as  was  their  earlier  report  on  gross  irregula  rities  in  the  1973  tribal 
election,  were  summarily  ignored. 

During  Wounded  Knee,  nearly  1400  Oglala  tribal  voters  had  peti- 
tioned the  Interior  Department  for  a  recall  election  and  a  federal  elec- 
tion to  revoke  their  tribal  constitution.  The  Interior  Secretary  denied 
the  petition  on  grounds  of  insufficient  numbers  of  signatures — although 
the  total  wars  about  500  more  than  had  voted  in  the  prior  election,  and 
more  than  triple  the  number  who  had  voted  for  the  tribal  chairman. 
Dick  Wilson.  Later  the  Department  argued  that  their  decision  could 
not  be  called  arbitrary  or  proven  incorrect,  since  there  existed  no  com- 
plete tribal  enrollment  or  voters' roll. 

The  prevailing  purposes  of  federal  officials  to  control  the  tribal 
political  processes  has  surfaced  repeatedly  in  the  past  two  years.  In 
the  agreement  ending  the  Wounded  Knee  confrontation,  Interior  prom- 
ised that  an  independent  audit  of  tribal  and  federal  programs  would 
be  completed  and  made  public.  In  a  July  17,  1973  memorandum,  the 
Solicitor's  Office  recommended  to  the  Secretary  "that  some  way  be 
sought  to  limit  at  least  the  public  portion  of  the  audit  report," 
The  memo  stressed  that  a  tribal  election  was  scheduled  and  that  the 
incumbent  Wilson's  "opponents  will  be  looking  for  campaigning  am- 
munition." Admitting  that  the  unaltered  audit  report  would  verify 
the  substance  of  longstanding  community  complaints  against  both  the 
BIA  and  tribal  officials,  the  recommendation  also  argued  that  it  would 
"create  not  only  embarrassment,  but  renewed  and  strengthened  de- 
mands for  Departmental  intercession"  to  correct  governmental  abuses. 
When  the  election  took  place  the  following  winter,  the  Department  and 
BIA  refused  to  monitor  it  or  to  guard  against  anticipated  frauds  or 
irregularities. 

In  another  of  its  own  frauds  upon  the  public  of  this  Nation,  the  In- 
terior Secretary  named  a  special  commission  to  study  the  full  range  of 
problems  on  that  Reservation  and  produce  an  independent  report  of 
findings  and  recommendations.  The  Commission's  own  draft  report 
from  the  field  declared  that  the  1868  Sioux  Treaty  could  no  longer  be 
ignored  by  the  federal  Departments :  "The  issue  of  treaty  rights  must 
be  addressed.  It  holds  some  answers." 

That  and  other  disagreeable  statements  were  excised  from  the  report 
by  the  superior  officials  receiving  it.  Substitute  language  was  inserted 
and  presented  as  conclusions  of  the  "independent"  study  commission : 
"The  treaty  issue  must  be  removed."  Two  White  House  letters  of  May 
1973  and  January  1974  strongly  attacking  the  1868  Treaty  were  at- 
tached to  the  report  before  the  "formal"  transmittal  to  the  Interior 
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Secretary.  The  low-level  bureaucrats  assigned  the  study  were  placed 
in  position  of  using  the  Nixon  letters  to  conclude  the  public  policy  of 
President  Ford,  in  the  language  attributed  to  them  that :  "This  repre- 
sents a  declared  position  of  the  Administration  and  should  be  com- 
municated to  the  people. " 

When  the  Oglala  traditional  chiefs  and  headmen  traveled  to  Wash- 
ington, D.C.,  and  awaited  a  meeting  with  President  Ford  for  three 
miserable  months  last  fall,  one  basic  reason  for  the  trip  was  to  learn 
for  themselves  whether  are  not  the  President  was  primarily  kept  un- 
informed of  the  true  facts  of  their  situation,  or  whether  the  corrosive 
dishonesty  perpetually  used  against  them  reaches  all  the  way  to  the 
top  of  the  American  government.  They  were  provided  one  answer!: 
The  President  is  kept  uninformed. 

The  Indians  are  still  awaiting  a  policy  of  fundamental  fairness  and 
justice.  The  monumental  lies  and  staggering  duplicity  that  we  have 
engaged  against  them — if  there  is  any  moral  substance  to  our  national 
life — can  only  weigh  against  our  own  future  and  destiny  as  a  nation 
in  the  modern  and  developing  world.  What  price  do  we  pay  to  defeat 
or  sacrifice  the  first  people  of  this  land  ? 

Marlon  Braxdo. 


Prepared  with  research  assistance  of  Ms.  Sandra  Osawa  (Makah). 


Inquiry  to  Interior  Department  on  Hunting  and  Fishing  Rioiits 

and  Resource  Management 

American  Indian  Policy  Review  Commission, 

Congress  of  the  United  States, 
Washington,  B.C.,  May  28,  1976. 

Hon.  Thomas  S.  Kleppe, 

Secretary  of  the  Interior,  U.S.  Department  of  the  Interior, 
Washington,  D.C. 

(Attn:  Hon.  Morris  Thompson,  Commissioner  of  Indian  Affairs.) 
(Attn:  Hon.  Lynn  Greenwalt,  Director,  U.S.  Fish  and  Wildlife 
Service. ) 

(Attn:  Hon.  H.  Gregory  Austin,  Solicitor,  U.S.  Department  of  the 
Interior. ) 

Dear  Mr.  Secretary:  In  prior  communications  with  your  Depart- 
ment, your  Office  indicated  a  desire  to  receive  written  questions  from 
our  Task  Force  in  advance  of,  or  in  lieu  of,  appearances  in  hearings 
by  requested  departmental  and  agency  witnesses.  To  accommodate 
similar  views  and  requests  from  other  agencies,  our  scheduled  hearings 
were  cancelled. 

In  aid  of  your  request  that  informational  inquiries  and  questions  be 
coordinated  through  your  Office,  we  have  tried  to  categorize  issues  and 
matters  for  making  some  orderly  presentation  to  your  Department  for 
response.  The  first  in  this  series  of  inquiries  relates  to  the  issue  of  fish 
and  wildlife  resources,  and  related  harvest  and  management  rights  or 
responsibilities. 

AVe  respectfully  request  that  the  Interior  Department  and  its  appro- 
priate agencies  respond  as  fully  and  expeditiously  as  practicable  to  the 
questions  and  several  requests  for  documents  or  information,  as  set 
forth  on  the  succeeding  pages  of  this  letter. 

In  way  of  background,  we  note  for  your  information  that  we  have 
focused  an  intensive  case  study  of  the  harvest  and  management  rights 
relating  to  fish  and  wildlife  resources  in  the  Pacific  Northwest,  as  they 
involve  both  the  Indian  and  general  non-Indian  populations  of  that 
region.  Comparative  data  and  supplementary  information  has  been 
drawn  from  other  areas  of  the  nation  to  weigh  results  for  adjudg- 
ing national  or  localized  application  in  formulation  of  policy 
recommendations. 

AVe  have  been  fortunate  to  receive  substantial  amounts  of  report 
information  and  internal  communications  from  the  fish,  game,  and 
natural  resources  agencies  of  several  States,  as  well  as  from  attorneys 
generals  offices.  These,  plus  numerous  federal  records,  cover  the  period 
of  the  past  twenty-five  years.  In  addition,  we  have  reviewed  the  his- 
torical development  of  the  treaty,  statutory,  and  decisional  law 
regarding  these  resources  and  rights  over  a  period  of  several  centuries. 
Similar  review  has  been  made  of  the  development  and  current  status 
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of  commercial  industries  derived  from  some  of  these  natural  resources, 
as  well  as  certain  projected  future  needs. 

The  form  or  framing  of  our  questions  and  informational  requests 
may  frequently  be  predicated  with  reference  to  information  already 
available  to  us,  or  upon  purposes  which  may  only  be  obvious  to  our- 
selves at  this  point.  However,  in  order  to  best  satisfy  the  overall  pur- 
poses and  specific  assignments  of  this  Task  Force,  we  trust  you  will 
act  to  have  all  questions  answered  and  requests  responded  to;  or, 
otherwise  to  provide  written  reasons  why  a  response  has  not  been,  or 
perhaps  cannot  be,  made. 

We  sincerely  appreciate  your  every  consideration  in  this  matter. 
Respectfully  yours. 

Hank  Adams, 
Chairman,  Task  Force  Number  One. 

Attachment. 

Attachment 

American  Indian  Policy  Review  Commission, 

Congress  of  the  United  States, 

Washington,  B.C.,  May  2/H  1976. 
Re  Task  Force  Number  One:  Trust  responsibilities;  Federal-Indian 

relations ;  including  treaty  review. 
Hon.  Thomas  S.  Kleppe, 

Secretary  of  the  Interior,  U.S.  Department  of  the  Interior, 
Washington,  B.C. 

Dear  Mr.  Secretary  :  We  respectfully  request  that  your  Office  and 
the  appropriate  agencies  of  your  Department  respond  as  fully  and 
expeditiously  as  practicable  to  the  questions  and  several  requests  here- 
with presented. 

The  general  subject  matter  and  issues  discussed  relate  to  fish  and 
wildlife  resources  and  related  harvest  and  management  rights  or  re- 
sponsibilities. The  questions  and  requests  will  be  numbered  by  para- 
graphs, which  will  sometimes  consist  of  a  single  question,  and  at  other 
times  will  include  more  than  one  question,  and  possible  prefatory 
comment. 

1.  Interior's  Departmental  Manual,  at  Part  501,  Chapter  2,  titled, 
Indian  Fish  &  Wildlife  Resources,  and  subtitled,  (Multi-Program 
Management)  Bureau  of  Indian  Affairs  and  Fish  and  Wildlife  Serv- 
ice, sets  forth  the  obligations  and  responsibilities,  as  well  as  general 
departmental  policy,  regarding  the  fish  and  wildlife  resources  of  In- 
dian Tribes. 

(a)  Have  any  of  the  prescribed  policies,  roles,  relationships,  obliga- 
tions and  responsibilities  of  either  the  Bureau  of  Indian  Affairs  or  the 
Fish  and  Wildlife  Service,  or  both,  been  changed  or  modified  by  the 
Department  since  February  8, 1971,  as  then  stated  in  Release  No.  1266? 

(b)  At  r>01  DM  1,  the  objectives  of  the  Department  are  stated  as 
being  essentially  those  of  maximizing  the  conservation,  development, 
and  utilization  of  fish  and  wildlife  resources  of  Indian  lands  and 
waters,  and  of  performing  the  federal  trust  responsibilities  obligated 
to  the  Indian  beneficiaries  and  tribal  economic  resources.  Are  both 
agencies,  the  BIA  and  USF&WS,  mandated  or  directed  to  actively 
pursue  these  objectives  ?  Are  Regional  or  Area  Offices  of  either  agency 
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authorized  to  pursue  independent  policies  and  objectives  contrary  to 
or  inconsistent  with  those  stated  in  501  DM  1  ? 

(c)  At  501  DM  4,  it  is  declared  that  USF&WS  has  a  primary  re- 
sponsibility to  the  BIA — in  trustee  capacity  and  in  carrying  out  the 
operational  functions  prescribed  in  501  DM  1,  2,  and  3 — which  super- 
cedes cooperative  agreements  and  arrangements  with  State  fish  and 
game  departments  when  Indian  fish  and  wildlife  resources  are  directly 
involved.  Is  this  DM  provision  construed  as  being  expressive  of  a 
legal  obligation  emanating  from  the  federal  trust  relationship  with 
Indian  Tribes;  or,  is  the  measure  regarded  as  an  alterable  policy 
statement?  Does  501  DM  4,  in  fact,  represent  current  Departmental 
policy  and  practices? 

(d)  At  501  DM  1  and  2,  the  importance  of  fish  and  wildlife  as 
being  a  principle  economic  resource  of  Tribes  and  "integral  factor"  in 
the  "economic  life  of  the  Indians"  is  acknowledged.  Although  pri- 
mary responsibilities  for  administration  and  execution  of  manage- 
ment functions  are  placed  with  the  BIA,  it  is  stated  that  the  USF&WS 
will  provide  "such  aid  and  assistance"  "as  may  be  necessary".  At  501 
DM  5  regarding  financing,  beyond  the  provision  for  USF&WS 's  pro- 
viding fish  species  for  stocking  and  enhancement  purposes,  funds 
transfers  "from  one  agency  to  the  other"  are  allowed,  and  assistance 
to  one  another  authorized  in  the  form  of  "manpower,  equipment,  and 
facilities".  Are  these  understandings  and  working  relationships  still 
in  force  between  the  BIA  and  USF&WS  as  a  matter  of  Departmental 
policy?  Have  any  qualifications  or  restrictions  been  imposed  upon 
these  provisions  at  the  national  level,  or  at  any  Area  or  Regional 
Office  level  ?  Are  fish  hatcheries  or  rearing  stations  contemplated  as 
being  within  the  meaning  of  the  term  "facilities"  ? 

2.  In  a  November  24,  1975,  Interior  Memorandum  to  the  Solicitor 
from  the  Commissioner  of  Reclamation  regarding  "Quechan  Bound- 
ary Policy  Implications",  Commissioner  G.  G.  Stamm  cited  adverse 
impact  upon  wildlife  in  the  area,  and  the  compromising  of  wildlife 
values  on  Indian-owned  lands,  as  "expected  impacts"  of  the  potential 
restoration  of  the  Tribe's  1884  reservation  boundaries.  Commissioner 
Stamm  also  asserted  strong  opinions  that  hunting  and  fishing  by 
Indians  on  lands  of  the  United  States  "should  be  on  the  same  basis  as 
that  for  any  other  citizen  of  the  United  States". 

(a)  By  what  evidence  or  information  were  these  strong  negative 
views  regarding  the  Indian  relationships  to  fish  and  wildlife  resources 
substantiated  ?  To  what  extent,  if  any.  are  the  statements  regarding 
Indian  hunting  and  fishing  on  federal  lands  reflective  of  any  Depart- 
mental policies  affecting  tribal  claims  of  rights  to  related  resources? 

(b)  What  are  the  reasons,  if  any,  that  the  Bureau  of  Reclamation, 
or  other  Interior  agencies,  appear  to  consider  the  roles  and  responsi- 
bilities assigned  to  the  BIA  and  USF&WS  under  501  DM  1-5  as 
being  inadequate  or  deficient  in  aid  of  Tribes  for  accommodating  and 
serving  the  basic  interests  of  fish  and  wildlife  resources? 

3.  In  February  1975,  the  Wildlife  Management  Institute  concluded 
its  report.  "Current  Investments,  Projected  Xeeds.  and  Potential  Xew 
Sources  of  Income  for  Non-Game  Fish  and  Wildlife  Programs  in  the 
United  States",  under  contract  to  The  Council  on  Environmental 
Quality  and  the  U.S.  Fish  &  Wildlife  Service.  Although  fish  and 
game  agencies,  colleges  and  universities,  extension  services,  and  co- 
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operative  research  units  (totalling  305  separate  agencies)  in  the  50 
States;  45  private  national  organizations;  and  20  Federal  Agencies, 
were  surveyed  for  information  and  needs  projections;  neither  the 
Bureau  of  Indian  Affairs  nor  any  Indian  Tribe  in  the  United  States 
was  addressed  for  offering  information  or  for  being  included  in  the 
Report's  recommendations  regarding  future  funding  or  programming 
needs. 

(a)  Given  the  fact  that  Indian  Tribes  and  Alaskan  Native  communi- 
ties have  territorial  ownership  and  reserved  resource  rights  in  land  and 
water  areas  perhaps  exceeding  100  million  acres  in  cumulative  amount, 
involving  considerable  fish  and  wildlife  species — as,  for  example,  the 
Yuma  Clapper  Rail!  American  Peregrine  Falcon,  Southern  Bald 
Eagle,  and  Brown  Pelican,  identified  as  endangered  species  appearing 
in  the  general  area  of  the  Quechan  tribal  lands  by  the  1975  Bureau  of 
Reclamation  memorandum  opposing  boundaries  restoration — how  does 
the  Interior  Department  explain  and  justify  the  exclusion  of  the  B1A 
and  tribal  governments  or  Indian  Reservation  areas  from  the  scope  of 
this  important  USF&WS-contracted  report  on  national  fish  and  wild- 
life resources  and  programming  ? 

4.  On  April  7,  1976,  the  Bureau  of  Land  Management  announced 
changes  in  its  National  Advisory  Board  "to  give  representatives  of 
wildlife  interests  longer,  more  stable  participation  on  the  board." 

(a)  How  are  Indian  Reservation  or  Tribal  government  interests  rep- 
resented on  the  3G-member  BLM  National  Advisory  Board;  or  the 
BLM  State  and  District  Multiple-Use  Boards  > 

(b)  Please  identify  the  names  and  numbers  of  similar  advisory 
boards  providing  citizen  or  state  and  local  governmental  advices  and 
planning  input  to  the  Assistant  Secretaries  for  Land  and  Water  Re- 
sources; Energy  and  Minerals;  and  for  Fish  and  Wildlife  and  Parks; 
and  for  the  several  Bureaus  and  Agencies  under  the  respective  Secre- 
taries7 jurisdiction — particularly  for  BLM;  Bureau  of  Reclamation: 
Office  of  Land  Use  and  Wafer  Planning;  Office  of  Water  Research  and 
Technology;  U.S.  Geological  Survey:  and  U.S.  Fish  and  Wildlife 
Service. 

(c)  For  those  Offices,  Bureaus  and  Agencies  identified  in  item  (b), 
please  provide  listings  of  the  names  of  persons  serving  on  any  such  ad- 
visory boards  for  each  of  the  past  five  years,  as  well  as  information  re- 
lating the  interest  represented  by  membership  or  participation  on  the 
respective  board  (such  as  occupational,  expertise,  organizational,  gov- 
ernmental, or  such  as  environmental  quality,  conservation,  and  so 
forth).  Please  indicate  those  advisory  board  members  who  are  Indians, 
or  who  are  regarded  as  representing  specific  or  general  Indian  inter- 
ests in  part  icular. 

5.  The  U.S.  Fish  and  Wildlife  Service  has  directed  its  Reno  Fish- 
eries Services  field  office  to  terminate  its  services  to  some  California 
Indians  or  Tribes  and  Reservations.  What  involvement  did  the  Bureau 
of  Indian  Affairs  have  in  this  decision,  under  its  "responsibility  and 
authority  for  coordination  and  integration  of  management  programs 
pertaining  to  Indian  resources'-  and  USF&WS  activities  under  501 
DM -2? 

0.  An  August  29, 197-L  Memorandum  from  Director  Lynn  A.  Green- 
wait  discusses  an  Organizational  Plan  of  the  Division  of  Technical  As- 
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si-iance,  dated  August  15,  1974,  which  was  attached  to  the  Greenwalt 
Memorandum.  The  plan  provides  for  a  branch  of  Indian  and  Eskimo 
Services,  as  well  as  other  for  State-Federal-Private  Services; 
Extension  Services;  Special  Projects;  plus  Pesticide  Activities. 

(a)  Was  this  Organizational  Plan  adopted  by  the  Fish  &  Wildlife 
Service?  If  adopted,  what  changes  in  the  Plan  were  made,  if  any? 
Wore  any  of  the  policy  provisions  or  responsibilities  cited  in  the  Plan 
and  Memorandum  rejected  as  they  apply  to  Indian  Tribes  or  Alaskan 
Natives  and  their  fish  and  wildlife  resources;  treaty  hunting  and  fish- 
ing rights ;  or  court  decisions  relating  to  such  tribal  rights  ? 

(b)  Please  provide  copies  of  the  final  form  of  the  organizational 
plan  and  charter  of  responsibilities  for  the  Division  of  Technical  As- 
sistance, if  revisions  were  made.  Also,  please  provide  an  organizational 
chart  showing  the  national  Indian  and  Eskimo  Services  structure,  in- 
cluding both  offices  and  personel  authorized  and  employed. 

(c)  What  US'F&WS  services  or  programs  are  directly  available  to 
Indian  Tribes,  or  indirectly  through  the  BIA,  other  than  the  Tech- 
nical Assistance  Services?  If  any,  what  are  the  projected  funding 
needs  or  requirements  anticipated  or  planned  for  the  next  five  Fiscal 
Years? 

7.  On  September  24.  1975,  USF&WS  Director  Lynn  A.  Greenwalt 
transmitted  a  review  paper  to  Regional  Directors  regarding  USF&WS 
Indian  Assistance  Policy,  as  presented  in  a  Committee  Report  to  the 
Director,  dated  August  29,  1975.  The  Committee  Report  stresses  that 
the  Service's  "moral  and  mandated  obligations"  "emanate  from  two 
primary  sources.  First  the  Service  has  an  obligation  to  the  American 
people  for  guidance  in  the  stewardship  of  resources  on  Indian  lands — 
particularly  fish  and  wildlife  resources.  And  second,  the  Service  has  an 
obligation  to  assist  the  Secretary  in  fulfilling  his  trust  responsibilities 
to  Indians  and  their  lands." 

fa)  Has  USF&WS  formulated  and  issued  any  policy  statement 
regarding  its  current  policy  or  "philosophy  of  assistance  to  Indians" 
subsequent  to.  or  in  relationship  to,  this  attempt  to  "make  some  major 
policy  decisions  regarding  assistance  to  Indians"?  Please  provide 
copies  of  all  comments  provided  to  the  Director  as  requested  from  the 
Regional  Directors  no  later  than  October  8, 1975. 

(b)  The  Committee  Report  claims  that  the  "major  direct  benefi- 
ciary" of  Indian  fish  and  wildlife  resources  "is  the  general  public", 
and  that,  although  the  potential  development  and  utilization  of  these 
resources  have  only  minimally  or  partially  been  realized,  that  "non- 
Indians  receive  the  majority  of  these  benefits."  How  have  these  state- 
ments been  substantiated  or  verified  either  within  USF&WS  or  BIA. 
or  upon  what  specific  or  general  categories  of  available  information 
are  these  judgments  regarding  benefits  derived  by  Non-Indians  and 
the  general  public  from  Indian  resources  based  ? 

(c)  The  Committee  Report  that  most  USF&WS  assistance  to 
Indian  Tribes  has  resulted  from  "individuals  doing  their  thing", 
fascinated  by  working  with  a  unique  undeveloped  and  unmanaged 
resource  and  motivated  by  the  desire  to  help  the  Indians"  also  suggests 
and  declaims  a  "lack  of  objectivity"  in  the  operation  of  Indian  fishery 
services  programs.  At  what  level  and  in  what  specific  instances  has 
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this  "lack  of  objectivity*  been  evidenced  or  constituted  any  significant 
problems?  Tn  what  instances,  or  in  which  particular  regional  or  field 
programs,  has  assistance  to  Indian  Tribes  or  management  programs 
resulted  from  activities  of  individuals,  independent  of  requests  from 
the  BIA.  or  Tribes,  or  Congressional  funding  for  program  or  projects 
activities?  . 

(d)  What  statements  or  policy  proposals  in  the  Committee  Report 
to  the  Director  have  Specifically  been  rejected  by  USF&WS  as  errone- 
ous or  as  being  outside  the  responsibilities  of  USF&WS  as  future 
policy  provisions? 

8.  In  a  September  19.  1075,  presentation  to  the  Office  of  Manage- 
ment and  Budget  (OMB).  Assistant  Secretary  Nat  Reed,  in  defining 
a  future  role  for  the  USF&WS.  indicated  both  that  a  reduction  in 
assistance  services  to  Indian  Tribes'  resources  management  programs 
should  be  sought,  and  that  the  role  of  the  Federal  Government  and 
the  Tribes  should  l>e  subordinated  to  the  policies  and  management 
programs  of  the  States.  Also,  he  advocated  elimination  of  a  federal 
role  in  "fish  production". 

i  a  )  As  a  matter  of  Departmental  policy,  what  is  the  status  of  Secre- 
tary Reed's  comments?  Were  these  personal  opinions,  or  are  they 
operational  as  policy? 

(b)  Has  OMB  directed  the  Department,  or  USF&WS  and  BIA.  to 
follow  any  specific  policy  with  respect  to  service  assistance  to  Tribes 
in  these  matters  I 

0.  In  a  September  19.  1071.  White  House  Memorandum,  addressed 
to  Interior.  USF&WS,  and  BIA.  officials,  among  other  Departments 
and  Agencies,  confirmation  was  expressed  that  it  is  "government 
policy  to  have  federally  recognized  tribal  governments  be  direct  recip- 
ients of  domestic  assistance  programs,  and  not  force  such  tribal  gov- 
ernments to  receive  this  federal  assistance  through  State  govern- 
ments." The  statement  was  made  with  reference  to  direct  grants  and 
other  a-sistance  to  Tribes  for  their  fisheries  management,  research, 
and  resources  development  programs.  Does  this  remain  the  policy 
commitment  of  the  Administration  and  the  Department,  including 
USF&WS  and  BIA  \  If  not.  what  are  the  present  policies  ? 

10.  Recording  transcripts  of  several  meetings  between  USF&WS 
Regional  Director  R.  Kahler  Martinson  and  officials  of  Tribes,  BIA. 
and  Washington  Fish  and  Game  Departments,  indicates  in  several 
instances  on  September  10  and  23.  1974,  the  Director  Martinson  as- 
serting, directly  and  in  response  to  specific  questioning,  that  policv 
directives  for  the  Department  and  for  the  Region  were  given  him  by 
former  Interior  Secretary  Rogers  C.  B.  Morton  personally  in  June  of 
19,<4,  and  that  these  were  the  policy  directives  which  the  region  was 
compelled  to  follow.  Included  within  these  directives,  according  to 
Mr.  Martinson,  were  the  statements  and  commitments  made  to  the 
respective  Directors  of  the  Washington  Departments  of  Game  and 

/ V*™  at  an  Olympia,  Washington,  meeting  of  June  24,  1974. 

(a)  Please  provide  copies  of  any  written  statements  which  specif v 
these  policy  directives,  or  otherwise  which  indicate  the  content  and 
Mortar  11  directives  2iven  Director  Martinson  by  Secretary 

(b)  A  Memorandum  account  by  USF&WS  participants  in  the 
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June  24,  1974,  Federal-State  meeting,  indicates  that  former  Secret  a  n 
Morton  stated  agreement  and  expressed  policy  commitment  that  (1) 
tribal  co-management  of  tribal  treaty  fish  resources  shared  with 
Washington  State  should  be  avoided  as  unworkable;  and  (2)  that 
there  should  be  "no  more  Federal  hatcheries  built"  on  Indian  lands 
or  resources,  which  might  "reinforce"  either  a  Federal  or  tribal 
governmental  role  in  fisheries  management.  Are  these  statements 
representative  of  current  Departmental  and  USF&WS  policy  posi- 
tions and  commitments  to  the  State  of  Washington  for  limiting  Indian 
tribal  management  roles  ?  If  not,  do  these  positions  nonetheless  remain 
the  operative  policy  directives  for  program  activities  under  the  re- 
sponsibility of  the  liegional  USF&WS  Director? 

(c)  Please  provide  a  written  account  of  the  policy  commitments 
of  the  Department  expressed  or  explained  to  the  Washington  Depart- 
ment of  Game  Director  by  Assistant  Secretary  Nat  Keed  at  the 
Western  Association  of  State  Game  and  Fish  Commissioners  in  1974, 
when  hand  delivering  a  July  12,  1974,  letter  from  Secretary  Morton 
to  Game  Director  Carl  Crouse;  plus  any  memoranda  from  that  time 
period  indicating  the  substance  or  content  of  the  policy  discussion  be- 
t  ween  Secretary  Reed  and  Director  Crouse. 

11.  At  the  September  20,  1974,  Senate  confirmation  hearings  on  the 
nomination  of  Mr.  Lynn  A.  Greenwalt  to  become  Director  of  the 
USF&WS,  in  an  exchange  with  U.S.  Senator  James  Abourezk,  Assist- 
ant Secretary  Nat  Reed  disclaimed  any  trust  responsibilities  for 
Indian  Tribes  and  their  resources.  This  seems  at  variance  with  the 
Department  Manual  provisions  cited  in  Question  /  and  the  Report 
to  the  Director,  and  its  content  relating  to  the  major  extent  of  re- 
sources held  by  Tribes,  as  cited  in  Question  7  above.  What  measure  of 
trust  responsibilities  of  the  Federal  Government  for  Indian  people, 
rights,  and  properties  or  natural  resources,  does  the  Department 
regard  as  being  vested  with  the  U.S.  Fish  and  Wildlife  Service:  the 
several  Assistant  Interior  Secretaries;  and  the  Solicitor's  Offiee? 

12.  In  August  1974.  former  President  Nixon  submitted  a  budget 
amendment  request  to  the  Congress  for  $690,000,  among  other  related 
funds,  for  use  in  implementation  of  the  so-called  Boldt  Decision 
regarding  Indian  treaty  rights  fish  resources  in  Washington  State. 
The  funds  were  appropriated  by  the  Congress  for  planned  use i  m 
Fiscal  Year  1975,  commencing  immediately  in  the  late  summer  or  fall 
of  1974.  The  Mark-Up  Manual  of  the  U.S.  Senate  Appropriations 
Committee,  in  background  information,  states  that  "the  Indians  have 
gained  a  position  as  co-managers  of  a  resources  highly  valuable  to  the 
economy  of  the  Pacific  Northwest."  The  funding  justification  relates 
that  the  USF&WS  was  "requesting  23  permanent  and  8  man-years 
of  effort  for  temporary  positions  and  $690,000  as  a  budget  amend- 
ment" What  has  been 'the  final  allocation  or  use  disposition  of  these 
particular  funds  (the  $690,000)  ?  What  time  period  has  been  com- 
mitted to  their  use,  or  when  have  they  been  budgeted  for  use ;  to  what 
agencies:  and  what  has  been  the  disposition  or  utilization  of  the 
permanent  and  temporary  personnel  positions  sought  and  authorized 
by  Congress  and  OMB  in  this  matter?  _ 

'  13  Tn  written  response  to  a  request  by  Senator  Lee  Met  call  at  con- 
firmation hearings  on  his  nomination  as  Under  Secretary,  then  Solici- 
tor Kent  Frizzell  provided  Senator  Henry  M.  Jackson  with  answers 
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to  questions  relating  to  the  planned  use  of  the  $#90',000  referred  to  m 
Question  12  above. 

(a)  When  questioned  whether  or  not  a  clear  conflict  of  interest  be- 
tween the  State  and  the  Tribes  existed  with  the  contracting  of  the 
monies  to  the  State  agencies,  Solicitor  Frizzell  responded  to  the  effect 
that  any  real  or  potential  conflict  would  be  eliminated  by  the  "coopera- 
tive;' purpose  of  the  action.  On  December  13,  1974,  the  Solicitor  had 
advised  the  Assistant  Secretary  for  Program  Development  and 
Budget,  in  apology,  that  the  Solicitor's  Office  had  inadviseably  inter- 
jected itself  into  a  "policy  question",  but  that  there  appeared  no  legal 
impediment  to  the  contracting  plan.  Prior  to  that  date,  both  the 
Commissioner  of  Indian  Affairs  on  November  22,  and  the  Associate 
Solicitor  for  Indian  Affairs,  in  a  legal  analysis  provided  the  Solicitor 
on  November  26,  concluded  that  a  "violation  of  the  Secretary's  trust 
responsibility"  would  result  with  the  plan.  The  Assistant  Secretary 
addressed  by  the  Solicitor  subsequently  recommended  that  the  monies 
not  be  contracted  to  the  State,  citing  "loss  of  credibility  by  the  De- 
partment", following  discussions  of  the  clear  questions' of  fiduciary 
relationships,  moral  obligations,  and  trust  responsibilities  arising  in 
disregarding  "the  purposes  for  which  the  $690,000  was  justified  and 
intended."  As  respects  only  that  portion  of  the  November  26  Associate 
Solicitor's  memorandum  relating  to  analysis  of  "The  Trust  Responsi- 
bility", at  Item  III.A.,  does  the  Department  presently  question  or 
deny  the  basic  validity  or  probable  correctness  of  any  portion  of  that 
analysis? 

(b)  In  the  Item  III.B  section  of  the  same  November  26,  1974,  Mem- 
orandum titled,  Applicability  of  the  Trust  Responsibility  to  This 
Case,  assuming  the  acceptance  of  Item  III.A:*  what  assertions  or  por- 
tions of  analysis,  or  what  additional  information  or  analysis,  were 
considered  as  sufficient  or  insufficient  for  concluding  that  no  legal 
issues  were  involved,  and  that  the  issue  of  trust  responsibilities  was 
not  applieablv  presented  as  an  obstacle  to  the  contracting  decision? 

(c)  The  Solicitor's  answers  to  Senator  Jackson  also  suggested  that 
utilization  of  the  funds  in  accordance  with  the  recommendations  of  the 
Commissioner  of  Indian  Affairs  and  the  Assistant  Secretary  for  Pro- 
gram Development  and  Budget  would  be  a  decision  "based  on  factors 
unrelated  to  sound  biological  management  of  the  fisheries  resource". 
The  Solicitor  cited  a  portion  of  the  Boldt  Decision  that  had  been 
relied  upon  by  the  Associate  Solicitor  for  Conservation  and  Wildlife 
in  arguing  that  the  monies  should  be  contracted  to  the  State  as  a  policy 
matter.  The  "past  role  of  Fish  and  Wildlife  Service  in  producing  re- 
liable data  upon  which  the  Boldt  decision  was  issued"  also  was  cited 
as  a  basic  reason  why  the  USF&WS's  "expert  opinion"  should  prevail 
in  its  recommendations  that  the  monies  should  go  to  the  State  agencies. 
Is  it  not  correct  that  the  USF&WS's  Northwest  Fisheries  Program  at 
Turn  water,  under  contract  to  BIA,  which  had  performed  that  "past 
rolt"  referred  to,  also  had  supplied  the  program  expertise  in  develop- 
ing the  original  $690,000  budget  request  and  justification  supported 
by  the  BIA  as  being  essential  and  necessary  for  implementing  the 
Boldt  Decision  from  the  standpoint  of  the  Federal  and  Indian  tribal 
interests,  as  well  as  those  of  the  affected  fishery  resources?  Was  it  cor- 
rect that  granting  the  funds  to  the  State  would  have  denied  the  same 
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monies  to  that  Northwest  Fisheries  Program  and  its  planned  expan- 
sion as  a  body  of  expertise  ? 

(d)  According  to  the  response  to  Senator  Jackson,  the  Under  Sec- 
retary approved  the  Fish  and  Wildlife  Service's  plan  for  use  of  the 
funds  on  January  7.  1975,  in  accordance  with  the  Program  Decision 
Option  Document  (PDOD),  transmitted  by  Director  Greenwalt 
through  Assistant  Secretary  Nat  Reed  on  October  31,  11)7-1-.  The 
PDOD,  prepared  earlier,  formulates  live  (5)  Alternative  Program 
Decisions  which  might  be  made,  then  "recommends  Alternative  .V* 
Alternative  5  includes  the  information  that  the  "State  has  indicated  it 
requires  about  another  $100,000  over  the  $232^000  allowed/'  An  "Ap- 
pendix 5"  provides  the  source  for  the  requested  increase  in  a  telephone 
call  from  Washington  Game  Director  Carl  Crouse  to  Assistant  Secre- 
tary Nat  Reed.  The  memorandum  message  relates  that  "Carl  iV.Ts 
somewhat  shortchanged  with  the  allotted  $232,000.  He  feels  it  will 
take  another  $100,000  to  do  the  job.'-  In  addition,  it  states:  "The  In- 
dians have  been  using  stalling  tactics  aimed  at  preventing  the  States 
from  getting  the  money,  according  to  Carl.  'In  addition,  they  want  to 
get  in  the  business  of  managing  the  resource/  *'  What  limitations,  as 
a  matter  of  policy,  does  the  Department  in  its  expert  opinion  believe 
should  be  imposed  upon  the  Tribes  in  managing  the  substantial  fish 
resources  to  which  they  have  reserved  treaty  rights  in  both  on  and  olf 
reservation  areas? 

14.  Relative  to  the  $690,000,  at  least  $420,000  was  earmarked  for 
stream  resources  inventories,  such  as  catch  impacts  and  escapement 
levels,  and  stream  productivity  capacities  for  each  species.  Research 
and  studies  timing  was  regarded  a  "critical  factor'  for  present  genera- 
tion returns  and  ensuing  progeny  cycles.  What  compensating  values 
or  objectives  were  sought  or  achieved  in  withholding  the  $600,000 
from  any  program  use  in  Fiscal  Year  1975? 

15.  The  States  deserved  nearly  $300  million  in  revenues  from  hunt- 
ing and  fishing  licenses  last  year.  More  than  $60  million  dollars  a  year 
is  distributed  directly  to  the  States  on  a  proportional  basis  from  fed- 
eral excise  taxes  on  certain  equipment.  New  federal  leglative  pro- 
posals would  deliver  an  additional  $40  million  dollars  minimum  per 
year  for  management  programs  related  to  "non-game  and  urban  spe- 
cies" of  fish  and  wildlife.  Substantial  other  federal  funds  are  presently 
available  directly  to  the  States  in  aid  to  their  fish  and  wildlife  manage- 
ment and  development  programs. 

(a)  What  is  the  present  average  total  federal  funding  contribu- 
tion to  State  governments,  agencies  and  institutions,  for  fish  and  wild- 
life programs,  over  the  past  three  years  ? 

(b)  What  are  the  present  appropriations  levels  for  fish  and  wild- 
life programs  and  services  for  each  the  U.S.  Fish  and  Wildlife  Serv- 
ice and  the  Bureau  of  Indian  Affairs  ?  What  portion  of  funds  appro- 
priated to  USF&WS  are  granted  or  programmed  through  the  States, 
or  their  agencies  and  institutions,  and  what  portions  are  granted  or 
programmed  through  Indian  Tribes?  What  portions  are  distinctly 
programmed  for  the  benefit  of  Indian  Tribes,  but  delivered  either 
through  personnel  and  administration  of  BIA  or  the  USF&WS? 

(c)  Does  the  Department,  and  each  BIA  and  USF&WS,  believe  that 
adequate  levels  of  funds  have  been  committed  in  the  past  to  fish  and 
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wildlife  resources  and  management  programs  of  Indian  Tribes,  either 
directly  or  indirectly  ?  If  not,  what  is  the  level  of  funding  deficiency 
estimated  to  exist  for  the  management  and  development  of  such  tribal 
and  treaty  resources? 

16.  In  a  January  12, 1976,  USF&WS  Paper,  titled,  "Director  Brief- 
ing on  Boldt  Decision",  used  by  Director  Lynn  Grreenwalt  for  subse- 
quent meetings  in  January,  court  actions  and  decisions  relating  to 
Indian  rights  and  fish  and  wildlife  resources  in  the  Great  Lake-  le- 
gion, Michigan.  Oklahoma,  California,  and  Oregon,  are  discussed, 
additional  to  the  Boldt  and  Belloni  case  decisions  in  Oregon  and  Wash- 
ington, as  well  as  in  international  waters  between  Canada  and  the 
United  States.  The  paper  declares  that  "these  and  other  pending  and 
decided  court  actions  are  causing  strain  on  FWS  relationships  with 
State  agencies."  Also  it  is  stated  in  the  general  discussion  that  "it  may 
be  politically  impossible  or  undesirable  to  implement  court  decisions 
in  these  or  similar  instances". 

(a)  The  political  problems  referred  to  in  the  Greenwalt  Briefing 
are  identified  as  court  determinations  of  "resource  allocations"  and 
affirmation  of  "the  principle  of  co-management  of  resources  by  In- 
dians and  State  resource  agencies."  From  the  standpoint  of  policy 
formulation  and  implementation,  does  the  Department  or  the  USF& 
WS  regard  Indian  Tribes  as  having  less  conscientious  concern  than 
State  government  agencies  in  acting  to  engage  sound  management  and 
effective  conservation  programs  relating  to  fish  and  wildlife  resources? 
Does  the  Department  regard  the  Tribes'  interests  as  being  subordinate 
to  the  States'  interests ;  or.  that  Indian  interests  should  be  subordinated 
to  the  political  considerations  and  influences  involved  in  decision-mak- 
ing by  State  agencies? 

17.  Effective  April  1.  1976,  Cooperative  Agreements  were  entered 
into  between  the  U.S.  Fish  and  Wildlife  Service  and  the  respective 
State  agencies,  "Washington  Department  of  Game  (Contract  No.  14- 
16-0001-6345),  and  Washington  Department  of  Fisheries.  These  con- 
tracts or  agreements  provide  for  the  disposition  of  certain  federally 
appropriated  funds  for  the  ostensible  implementation  of  the  so-called 
Boldt  Decision. 

(a)  Were  these  Cooperative  Agreements  drafted  or  reviewed  by 
Departmental  solicitors  or  attorneys  of  the  Justice  Department  in- 
volved in  the  continuing  litigation  relating  to  the  affected  fish  re- 
sources and  treaty  tribal  rights?  Which  federal  attorneys  reviewed 
these  contracts  for  the  reasonable  purposes  of  protecting  both  federal 
trust  and  Indian  beneficial  interests? 

(b)  The  Cooperative  Agreement  with  Washington  Department  of 
Fisheries  invokes  authorities  from  16  United  States  Code  758,  et  $6q., 
which  it  quotes  at  length.  Although  USF&WS  definitely  does  not  lack 
statutory  authorization  to  engaged  in  such  contracts  with  State  agen- 

!  cies.  or  tribal  agencies,  for  what  purpose  has  it  recited  at  length  au- 
thorities which  have  now  vested  with  the  Secretarv  of  Commeree. 
,  through  NOlAA  (16  USCA  758.  et  seq.)  ? 

(c)  The  Contract  with  the  Department  of  Game  makes  a  number 
of  iurisdictional  statements  and  other  prefatory  statements  which 
could  appear  to  be  prejudicially  designed  to  deny  any  existent  or  po- 
tential resources  management  ^  role  or  status  of  the  treaty  Tribes. 
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whether  within  or  outside  Reservation  areas.  What  legal  counsel  for 
the  Bureau  of  Indian  Affairs,  and  Indian  Tribes,  as  well  as  from  the 
I'SF&WS  and  Justice  Department,  were  permitted  review  of  the 
Game  Department  contract  before  its  approval  and  consumption  by 
the  USF&WS  Regional  Office? 

18.  USF&WS  Regional  Director  R.  Kahler  Martinson,  and  other 
employees  on  his  regional  staff,  have  repeatedly  indicated — as  in  a 
letter  of  May  13,  1976— that  the  Fish  and  Wildlife  Service  has  an 
overriding  obligation  to  cooperate  with  the  plans  and  decisions  of  the 
State  Fisheries  and  Game  agencies,  which  effectually  supercedes  re- 
sponsibilities to  the  Bureau  of  Indian  Affairs  and  the  trust  resources 
of  Indian  Tribes.  A  congressional  mandate  is  cited  as  the  basis  for  the 
posture,  purportedly  emanating  from  several  congressional  Acts :  "The 
Fish  and  Wildlife  Coordination  Act;  Coastal  Anadromous  Fish  Act; 
Dingell- Johnson  Sport  Fish  Restoration  Act,  etc." 

( a )  Is  it  not  correcl  that  oldest  and  longest  continuing  of  these  laws. 
The  Fish  and  Wildlife  Coordination  Act,  16  USCA  661,  while  provid- 
ing for  assistance  and  cooperation  with  State  agencies,  provides  for  a 
similar  and  provisionally  greater  obligation  to  other  federal  agencies, 
such  as  the  Bureau  of  Indian  Affairs,  including  trust  resources  of 
Tribes  under  its  control  ? 

(b)  The  most  recent  congressional  expression  on  the  issue,  other 
than  reference  to  Indian  treaty  rights  in  the  200-mile  coastal  economic 
and  territorial  jurisdiction  law,  appears  in  the  Act  of  October  18, 1974. 
or  the  "Conservation  Programs  on  Public  Lands"  law  (16  USCA  670a. 
et  seq,).  At  16  USCA  670m,  it  states  as  follows: 

"Nothing  in  this  subchapter  shall  enlarge  or  diminish  or  in  any  way 
affect  (1)  the  rights  of  Indians  or  Indian  tribes  to  the  use  of  water  or 
natural  resources  or  their  rights  to  fish,  trap,  or  hunt  wildlife  as  se- 
cured by  statute,  agreement,  treaty,  Executive  order,  or  court  decree : 
or  (2)  existing  State  or  Federal  jurisdiction  to  regulate  those  rights 
either  on  or  off  reservation." 

In  providing  for  Federal-State  cooperative  agreements  in  imple- 
mentation of  the  Act  itself,  exceptions  are  drawn  with  respect  to  the 
territory  of  "(D)  an  Indian  reservation:  or  (E^  nn  area  within  an 
Indian  reservation  or  land  held  in  trust  by  the  United  States  for  an 
Indian  or  Indian  Tribe. v  Prior  cooperative  management  authoriza- 
tions with  Federal  and  State  agencies  preserved  Indian  treaty  rights 
against  the  operation  of  contracts  and  agreements  drawn :  as  with  the 
Acts  of  February  28,  1958  (Public  Law  85-337;  10  USCA  2671(d)) 
and  of  September  15,  I960  (Public  Law  86-797).  amending  the  1958 
Act,  and  simply  providing : 

"This  section  does  not  modify  any  rights  granted  by  treaty  or  other- 
wise to  any  Indian  tribe  or  to  the  members  thereof." 

Is  it  the  policy  and  practice  of  the  Department  and  the  USF&WS 
to  incorporate  these  cited  legislative  limitations  upon  the  operation  of 
Cooperative  Agreements  with  State  and  other  federal  agencies,  when 
Indian  rights  or  fish  and  wildlife  resources  might  likely  be  directly 
involved  or  affected  ? 

19.  In  enacting  Public  Law  93-152  (16  USC  670a).  the  original  pro- 
posal was  modified  to  ensure  than  an  "uncooperative  state"  would  not 
be  permitted  to  exercise  a  "veto  power"'  over  federally  initiated  pro- 
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grams  or  resource  management  programs  necessary  to  the  fulfillment 
of  federal  responsibilities.  In  the  USF^WS  Portland  Regional  Office, 
there  is  substantial  documentary  evidence  that  State  agencies  have 
been  granted  a  "veto  power'  over  the  Fish  and  Wildlife's  actions  and 
responsibilities  as  "stewards  of  the  nation's  fish  and  wildlife  re- 
sources"; the  federal  role  in  implementation  of  the  Boldt  Decision; 
major  federal  services  to  Indian  tribes  for  fisheries  management  as- 
sistance; and  the  development  of  fishery  projects  and  plan-,  including 
hatchery  construction  and  resources  rehabilitation.  Consider: 

(a)  In  December  1974,  the  USF&WS  Northwest  Fisheries  Program 
advised  both  Washington  Departments  of  Fisheries  and  of  Game  of  a 
plan  to  undertake  a  comprehensive  research  study  on  Nisqually  River 
salmon  and  steelhead  resources.  The  Washington  Fisheries  Depart- 
ment granted  a  "collectors  permit"  for  salmon  studies ;  the  Game  De- 
partment denied  a  sampling  permit  for  studying  simultaneous  runs  of 
steelhead.  On  January  28.  107.").  both  State  agencies  invoked  cancella- 
tion and  denials  of  permits  to  USF&TTS  to  continue  or  complete  the 
studies  on  populations  estimates;  run  timing  and  migration  patterns; 
spawning  escapement  evaluation  of  tribal  regulations  effectiveness; 
and  harvest  distribution.  The  federal  court  intervened  to  authorize 
the  completion  of  the  research  effort  and  to  prevent  loss  of  the  prior 
federal  investment  in  the  studies.  After  similar  arbitrary  actions  by 
the  State  were  repeated  in  July  1975  at  commencement  of  the  summer- 
fall  fisheries  for  salmon,  the  Offices  of  the  U.S.  Attorney  in  Seattle 
and  the  Regional  Interior  Solicitor  advised  the  State  agencies  with  a 
legal  analysis  of  authority  of  the  "Xonapplieability  of  State  Regula- 
tions to  the  Federal  Government*'  in  the  matter  (  July  30, 1975).  What 
Interior  Department  official  authorized  the  Regional  Office  of  USF& 
WS  to  adopt  the  policy  of  August  20,  1975,  to  place  the  necessary 
federal  and  tribal  conservation  and  management  studies  at  the  disposal 
of  the  State  agencies  for  discretionary  rejection,  approval,  and  future 
control?  Has  the  Department  accepted  the  Game  and  Fisheries  regula- 
tions for  "research  projects"',  including  requirements  for  their  prior 
approval,  and  cancellation  at  their  will,  as  expressed  in  the  submittal 
to  Regional  Director  Martinson  on  September  22, 1975,  from  the  Game 
Department  ? 

(b)  On  April  30,  1976.  Assistant  Regional  Director  Frederic  Vin- 
cent cited  two  '•accidents"  in  the  1975-76  Northwest  Fisheries  Pro- 
gram research  activities  as  basis  for  a  possible  order  that  future  purse 
seining  research  operations  be  terminated.  Reportedly,  one  injury  in- 
volved a  bruised  finger.  The  other  was  not  necessarily  a  work  related 
happenstance,  but  rather  a  collapsed  lung  (spontaneous  pneumo- 
thorax) condition  which  only  loosely  might  be  termed  an  "accident*". 
What  information  was  submitted  to  the  Regional  Safety  Committee — 
and  who  constitute  its  members — that  caused  them  to  misconstrue  the 
nature  of  the  "accidents"  and  to  seek  a  remedy  so  obviously  unreason- 
able, as  well  as  detrimental  to  the  immediate  and  long  range  interests 
of  vital  fish  resources  ? 

(c)  On  July  23.  1975.  the  BIA  objected  to  actions  of  the  USF&WS 
Regional  Office  in  diverting  $43,000  from  the  Northwest  Fisheries 
Program's  BIA  transfer  funds,  in  disregard  of  the  provisions  of  a 
"Memorandum  of  Understanding"  between  the  two  agencies.  On  July 
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10,  1975,  Frederic  Vincent  had  supplied  information  that  Regional 
Director  Martinson  retained  $637,000  Of  the  PY-1975  appropriated 
$600,000,  but  that  Mr.  Martinson  would  not  allow  its  use  for  tribal 
assistance  programs  until  congressional  action  was  completed  on  the 
Fiscal  Year  197G  appropriations  in  favor  of  more  State  funding.  On 
August  20,  1075,  the  Northwest  Fisheries  Program  was  still  being 
denied  BIA  or  USF&WS  funds  on  hand  for  "a  rriotorboat  operator 
and  biological  aid."  In  further  disregard  of  the  BIA's  objections  on 
the  use  of  the  monies  transferred  from  their  agency  to  USF&WS 
for  specific  purposes,  on  September  23,  1075,  the  Regional  Office  sent 
out  word  that  BIA  Boldt  monies  were  being  used  to  augment  the 
existing  USF&WS  Marrowstone  Office.  On  September  34,  their  North- 
west Fisheries  Program  was  informed,  along  with  State  agencies  that 
they  should  expect  their  new  appropriations  no  earlier  than  Novem- 
ber. Why  were  the  objections  or  wishes,  as  well  as  the  inter-agency 
contract,  of  the  Bureau  of  Indian  Affairs  disregarded  wholly  in  this 
matter?  What  is  meant  by  the  provision  in  501  DM  '2  that  "responsi- 
bility and  authority  for  coordination  and  integration  of  management 
programs  pertaining  to  Indian  resources  and  off  reservation  treaty 
fishing  rights  rests  at  all  times  with  the  Bureau  of  Indian  Affairs"? 

(d)  On  May  30,  197.").  and  June  27,  1975,  Regional  Director  Martin- 
son and  Regional  Supervisor  Fred  Vincent,  respectively,  issued  direc- 
tives to  the  Northwesl  Fisheries  Program  and  other  program  offices 
declaring  that  all  correspondence  with  agency  heads  were  to  be  chan- 
neled through  the  Regional  Office  for  signature  by  the  Director,  with 
no  written  communications  to  be  excepted  from  the  directive.  Infor- 
mational communications,  including  items  of  a  nature  directed  by  the 
Federal  Court  to  be  shared  as  rapidly  as  possible  with  State  agencies 
and  Tribes  upon  receipt  by  the  Northwest  Fisheries  Program  under 
arrangements  and  court  orders  sought  by  the  United  States,  were 
cited  as  specific  examples  of  communications  which  could  not  be  trans- 
mitted directly.  Are  these  processes  of  channeling  even  the  most 
routine,  as  well  as  necessary,  communications  through  regional  officers 
and  delayed  control  systems  the  standard  practice  within  the  Depart- 
ment and  USF&WS?  Which  State,  and  which  tribal  officials,  are 
regarded  as  ''agency  heads"  who  may  not  be  communicated  with  di- 
rectly by  the  Northwest  Fisheries  Program  \ 

(e)  On  May  6,  1076.  Regional  Supervisor  Fred  Vincent  ordered 
the  Northwest  Fisheries  Program  to  produce  Mr.  Paul  Wares,  a  pro- 
gram marine  biologist,  at  the  Regional  Office  on  May  21,  to  "discuss 
personnel  matters"  with  Mr.  Vincent.  "Top  priority  over  other  com- 
mitments" was  to  be  given  to  the  ordered  appearance.  At  the  meeting. 
Mr.  Wares  was  informed  that  a  written  "Unfavorable  Conduct"  mem- 
orandum was  being  placed  in  his  permanent  personnel  file  because  of 
statements  made  by  Mr.  Wares  at  a  fisheries  workshop  at  Lake  Quin- 
ault  two  months  earlier  in  March,  which  had  been  conducted  on  the 
request  of  Dr.  Richard  Whitney,  the  Boldt  Court's  biological  advisor. 
Mr.  Vincent  had  not  attended  the  workshop.  In  the  reprimand  to 
Mr.  Wares'  file.  Mr.  Vincent  noted  that  the  biological  basis  for  the 
workshop  statements  was  not  beinjr  questioned,  but  that  the  comments 
were  nonetheless  "unacceptable.*'  The  Program  Manager  of  the  North- 
west Fisheries  Program  had  previously  requested  to  be  informed  of 
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the  nature  of  the  "personnel  action''  in  view  of  his  own  "responsibility 
and  accountability  as  Mr.  Wares'  direct  supervisor."  Such  requests 
of  May  11  and  19  were  ignored  by  the  Regional  Office;  What  is  the 
FSF&WS  rationale  for  this  regional  administrative  structure  which, 
from  more  than  hundreds  of  miles  distance,  and  without  account- 
ability for  poorly  founded  judgments,  reviews  minor  personnel  in- 
juries and  uncontrollable  physical  impairments  as  basis  for  holding 
program  managers  responsible  for  "accident"  prevention  functions 
on  threat  of  program  discontinuance;  and  which,  on  the  other  hand, 
screens  on-the-job  statements  and  expertise-oriented  judgments  for 
their  political  acceptability  and  for  determining  adverse  personnel 
career  control  actions  when  "unacceptable"  as  reported  secondhand — 
while  discounting  any  interest  or  responsibility  of  program  managers 
for  personnel  under  their  immediate  direction  1 

20.  Prior  to  the  1974  issuance  of  the  Boklt  Decision,  one  compre- 
hensive inter-agenc}T  report  published  in  1970  estimated  the  present 
and  projected  future  demands  for  steelhead  harvests  in  Puget  Sound 
rivers  bv  sportsfishermen  as  increasing  from  a  catch  level  of  158,700 
in  1966  to  265,000  in  1980 ;  increased  to  403,000  steelhead  in  the  year 
2000;  and  to  644,000  in  2020.  Again,  only  for  Puget  Sound  Basin 
rivers,  this  represented  a  demand  increase  of  2.557,000  angler-days 
upon  steelhead  resources  by  projected  population  increases  in  the  re- 
gion— but  using  a  constant  ratio  of  sportsfishermen  to  total  popula- 
tion as  existed  in  1970.  Thus,  the  projections  are  conservative.  Pro- 
jected future  demands  upon  salmon  species  resources  for  each  sports 
and  commercial  fishermen  represented  similarly  dramatic  increases  by 
volume  figures,  if  less  so  by  percent.  Again,  prior  to  the  Boldt  Deci- 
sion's adding  the  additional  factor  of  tribal  treaty  entitlements  to  an}T 
determination  of  projected  and  actual  fishery  resources  future  needs, 
Federal  and  State  agencies  uniformly  agreed  that  substantial  in- 
creases in  both  natural  and  hatchery  production  of  salmon  and  steel- 
head would  be  required.  Hatchery  production  at  existing  facilities 
would  need  to  be  increased  significantly,  and  a  good  number  of  addi- 
tional hatchery  facilities  were  adjudged  as  being  necessary  for  the 
required  future  production  needs — apart  from  other  forms  of  con- 
trolled or  improved  rearing  activities. 

(a)  In  his  May  13.  1976.  letter  to  Mr.  Forrest  Kinley,  and  a  mail- 
ing list  of  State.  Tribal,  and  Federal  officials,  including  seven  of  the 
535  voting  members  of  Congress,  the  USF&WS  Regional  Director 
Kahler  Martinson  wrote  that  "I  do  not  feel  that  it  is  the  responsibility 
of  this  Service  to  build  and  operate  fish  hatchery  facilities  in  response 
to  tribal  requests.  Such  matters  should  be  handled  directly  by  the 
tribes  and/or  the  BTA.  and  the  F&WS  input  must  be  confined  to 
technical  assistance  only."  Plow  long  has  Mr.  Martinson's  view  re- 
garding the  construction  of  federal  or  tribal  fisli  hatcheries  been  the 
policy  position  of  FSF&WS  and  the  Interior  Department  \ 

(b)  Please  provide  copies  of  the  prior  policy  statements  of  the 
Department  and  the  Fish  and  Wildlife  Service  communicating  this, 
or  whatever  is  the  explicit  current  policy  respecting  assistance  to 
Tribes  for  hatchery  construction  of  Federal  hatcheries  on  tribal  Reser- 
vation or  stream  resources,  respectively  to  Indian  Tribes,  the  Bureau 
of  Indian  Affairs,  Members  of  Congress,  and  State  Chief  Executives 
or  fish,  game  and  wildlife  agency  directors. 
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(c)  In  a  series  of  U.S.  House  Interior  and  Belated  Agencies  Ap- 
propriations Committee  Reports,  the  Department  and  USF&WS  hag 
been  directed  to  secure  approval  from  the  Congress  or  the  Appro: 
priations  Committees  before  transferring  federal  hatchery  facilities 
to  the  ownership  or  operational  control  of  the  Slates.  Does  the  De- 
partment honor  that  directive? 

(d)  A  Washington  Department  of  Ecology  study  (June  1075:  209 
pages)  of  coastal  zone  management  of  Indian  trust  areas  in  Western 
Washington  concluded  that  any  responsible  and  sensible  resources 
management  and  development  structure  should  affirmatively  involve 
Indian  Tribes  as  independent  co-equal  managers  of  fish  and  wildlife 
resources  with  State  and  Federal  agencies,  because  of  the  significant 
expanse  or  extent  of  natural  resources  remaining  within  the  exclusive 
and  shared  jurisdictional  bases  of  the  tribes.  Does  the  Interior  De- 
partment, as  a  matter  of  policy  position  and  program  action,  either 
accept  or  reject  this  philosophy  or  judgment?  Within  the  contiguous 
forty-eight  States,  what  is  the  USF&WS  policy  posture  with  respect 
to  fish  hatchery  or  other  rearing  facility  support  or  construction  within 
the  approximate  50  million  acres  Indian  territorial  base  outside  the 
Boldt  and  Belloni  case  areas? 

(e)  In  latter  of  1972,  five  Tribes  in  the  Southern  Puget  Sound 
and  Hood's  Canal  regions  requested  the  Fish  and  Wildlife  Service 
to  conclude  a  feasibility  study  and  subsequent  master  plan  for  locating 
and  constructing  a  salmon  hatchery  in  the  South  Puget  Sound  area. 
The  study  identified  two  feasible  hatchery  sites  on  the  Nisqually  In- 
dian Reservation  and  on  the  Skokomish  River,  respectively.  In  April 
1974,  several  of  the  Tribes  demanded  action  on  the  study  and  its 
release  from  the  USF&WS  Regional  Office.  The  oppositional  state- 
ments of  the  Washington  Game  and  Fisheries  Departments  were 
solicited  at  the  time  of  meeting  with  former  Interior  Secretary  Rogers 
C.  B.  Morton  on  June  24,  1974,  and  appendaged  as  the  final  pages  of 
the  study.  Prior  to  that  occurrence,  U.S.  Senators  Warren  G.  Mag- 
nuson  and  Henry  M.  Jackson  had  responded  to  tribal  inquiries  by 
transmitting  statements  secured  by  them  from  Director  Lynn  Green- 
wait  and  an  April  26. 1974.  letter  to  the  Puvallup  Tribe  from  Assistant 
Secretary  Bohlen  stated,  "The  policy  of  this  Department  is  to  assist 
the  tribes  in  any  way  possible  in  the  management  and  harvest  of  tribal 
fish  and  wildlife  resources."  What  modifications  in  this  policy 
have  been  made,  if  any,  and  what  are  the  justifications  for  the 
modifications? 

(f )  In  a  September  4,  1974,  letter  to  the  Xisqually  Tribe  regarding 
progress  on  the  hatchery  planning,  Senator  Henrj^  M.  Jackson  noted 
a  personal  meeting  with  Mr.  Greenwalt  on  the  matter.  Noting  also 
that  he  and  Senator  Magnuson  had  secured  more  than  a  million  dol- 
lars in  new  funds  for  hatchery  production  in  Washington,  the  Sena- 
tor added  that  "there  are  few  better  investments  that  the  Federal 
government  can  make  than  increasing  salmon,  as  the  benefit-cost  ratio 
usually  works  out  in  the  neighborhood  of  10  to  1.  It  is  clear  that  the 
salmon  and  steelhead  resources  of  our  State  can  and  should  be  in- 
creased as  soon  as  possible."  What  role  does  the  Department,  BIA. 
and  USF&WS  perceive  for  Tribes  in  hatchery  production  ? 

(g)  Please  provide  copies  of  all  written  communications  or  file 
memoranda  prepared  by  the  Portland  Regional  Office,  Director 
Martinson,  Coordinator  Bob  Azevedo,  and  Hatchery  Division  per- 
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sonnel,  providing  information  on  the  content  and  substance  of  the 
meeting  between  Regional  Director  Kahler  Martinson  and  Directors 
Grouse  and  Moos  of  the  Washington  Game  and  Fisheries  Depart- 
ments during  the  first  week  of  November  197-">  regarding  federal  and 
state  hatchery  programs,  facility  transfers  to  the  State,  and  the 
FSF&WS  <ontractin<r  of  Fiscal  Year  1976-77  fund-  to  the  State 
agencies,  as  may  be  retained  in  Regional  Office  files  or  which  was  com- 
municated to  the  Central  Office  in  Washington,  D.C.,  regarding  that 
meeting.  In  future  programming  projections,  does  the  Department  or 
I'SF&WS  contemplate  that  the  Quinault  and  Makah  Tribes  will 
acquire  complete  ownership  and  operational  control  of  the  Federal 
fish  hatcheries  being  developed  within  their  Reservations  \ 

(h)  On  August  21,  1974,  and  several  other  prior  and  subsequent 
dates,  the  Puvallup  Tribe  addressed  Regional  Director  Martinson 
regarding  the  hatchery  construction  issue  and  other  matters.  Several 
Tribes  met  with  Mr.  Martinson  on  September  23, 1074,  to  discuss  policy 
and  hatchery  plans  and  possible  future  tribal  actions  in  pursuing 
their  interests.  A  further  communication  was  directed  to  Director 
Martinson  regarding  these  matters  through  Special  Assistant  Secre- 
tary Roy  Sampsel  when  meeting  with  the  Northwest  Indian  Fisheries 
Commission  on  March  19,  1975.  Please  provide  the  written  answers 
from  Director  Martinson  to  these  several  Tribes,  as  indicated  in  meet- 
ing transcripts  or  letters  would  be  supplied  to  the  various  South  Puget 
Sound  Tribes. 

(i)  On  August  7,  1975,  the  Weyerhaeuser  corporation  announced 
that  it  was  being  forced  to  close  down  its  aquaculture  experimenta- 
tion and  salmon  rearing  research  projects  at  Olympia,  Washington, 
because  of  State  prohibitions  on  certain  requirements  of  their  projects. 
The  company  stated  intention  to  move  to  Oregon  for  their  fish  produc- 
tion activities.  Legislation  was  introduced  in  the  1975  State  legislature 
to  permit  their  research  projects,  but,  according  to  the  Daily  Olympian 
of  that  date,  "Commercial  fishermen  exerted  resistance  to  the  sea  ranch 
bill  on  grounds  fish  farm  operations  would  glut  the  market."  When 
adjoining  States  differ  considerably  in  their  management  and  fish 
production  policies,  does  the  Department  nonetheless  maintain  a  policy 
that  tribal  economic  and  developmental  policies  regarding  fish  re- 
sources management  should  be  controlled  by  State  policies  of  the 
moment?  In  what  instances  do  the  USF&WS,  BIA,  and  the  Depart- 
ment consider  that  assignment  of  a  veto  power  over  tribal  management 
activities,  and  federal  assistance  to  Tribes,  is  justified  ? 

21.  In  the  NCAI  Bulletin's  Spring  Issue  an  article  stated  that 
Mr.  James  Heckman,  Program  Manager  of  the  Northwest  Fisheries 
Program  at  Tumwater  was  being  transferred  or  fired  from  that  posi- 
tion. Inquiries  by  this  office  indicate  that,  although  Mr.  Heckman  was 
invited  by  Director  Lynn  Greenwalt  to  consider  a  reassignment  to  the 
Central  Office,  the  May  13  letter  from  Regional  Director  to  Mr.  Forrest 
Kinley,  Point  Elliott  Treaty  Area  Commissioner,  was  the  first  com- 
munication in  any  form  provided  him  by  Director  Martinson  that  a 
transfer  or  firing  was  imminent.  An  earlier  letter  between  the  same 
parties  on  April  22,  1976,  hinted  at  the  possibility  of  a  transfer  of 
Mr.  Heckman  in  Mr.  Martinson's  statement  that  he  would  not  be  will- 
ing to  discuss  "any  personnel  actions  including  Mr.  Hecknian's 
transfer".  NCAI  informs  us  that  a  national  columnist  discussed  this 
matter  with  Mr.  Martinson  and  secured  the  information  that  the 
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Regional  Director  had  made  that  decision  for  transferring  or  firing 
and  that  the  Washington.  D.C.  Central  Office  had  no  involvement  m 
the  matter  whatsoever.  Has  Mr.  Heckman  been  transferred  within, 
or  separated  from,  the  Fish  and  Wildlife  Service?  If  so.  please  provide 
information  regarding  the  date  that  the  decision  was  communicated 
to  him  and  copies  of  the  justifications  or  reasons  stated  for  the 
personnel  action  or  decision  as  stated  by  the  Regional  Director. 

(a)  During  the  last  two  weeks  in  March  11)70,  Mr.  Heckman  was 
assigned  on  temporary  duly  to  Washington,  D.C.  At  the  same  time,  a 
Mr.  Joe  Boccardy  from  the  Central  Office  was  assigned  to  the  North" 
west  Fisheries  Program.  Only  after  Mr.  Boccardy's  arival  at  the  Tnm- 
water  Office  were  the  five  senior  fisheries  biologists  in  the  Program 
informed  that  his  assignment  there  was  to  prepare  or  supervise  federal 
work  on  a  "Joint  Management  Plan"  for  controlling  fisheries  manage- 
ment activities  in  further  implementation  of  the  Boldt  Decision.  Mr. 
Heekmarj  was  informed  of  this  fact  by  his  Tumwater  staff .  Records  of 
that  period  from  several  agencies  indicate  that  Mr.  Boccardy  was 
wholly  unprepared  to  undertake  that  assignment,  and  that  the  matter 
was  placed  in  an  irresolute  state  of  confusion  the  remainder  of  Match 
while  the  interested  parties  sought  to  find  out  what  was  happening.  In 
view  of  the  Pi  A  contract  with  that  I'SF&WS  program  for  assistance 
in  implementing  the  J  >oldt Decision,  does  the  Interior  Department  con- 
sider that  its  trust  responsibilities  were  reasonably  and  adequately 
fulfilled  by  withdrawing  the  assistance  and  involvement  of  its  most 
qualified  and  experienced  personnel  from  participation  in  the  major  re- 
source management  planning  for  the  ensuing  year,  or  decision-making 
processes  most  important  to  the  interests  of  the  affected  and  client 
Tribes'?  Does  the  Department  consider  or  assert  that  no  issue  of  trust 
responsibilities  is  involved  when  inexperienced  and  unknowledgeable 
personnel  are  assigned  to  vital  jobs  in  place  of  more  highly  qualified 
personnel  who  are  readily  available  to  perform  the  work;  or,  as  in  this 
situation,  regularly  assigned  those  work  responsibilities? 

(b)  Regional  Supervisor  Fred  Vincent  has  provided  written  and 
telephonic  directives  to  Mr.  Heckman,  ordering  him  not  to  attend  cer- 
tain meetings  where  he  has  been  invited  by  the  Northwest  Indian  Fish- 
eries Commission  and  Indian  Tribes  to  assist  them  in  resource  manage- 
ment matters.  One  instance  involved  the  Vancouver,  B.C.,  talks  on 
revising  Canadian-American  treaty  provisions  affecting  tribal  treaty 
fishing  rights  in  international  waters.  The  BIA-contract  program  was 
unrepresented  at  those  proceedings.  Does  the  Department  belie ve  that 
it  adequately  fulfilled  its  trust  responsibilities  to  the  Tribes  in  that 
process  with  the  provision  of  fully  competent,  qualified,  and  experi- 
enced personnel  at  its  disposal  and  funded  for  purposes  inclusive  of 
technical  assistance  on  that  occasion  ? 

(c)  In  the  May  13  letter  from  Director  Martinson  to  Mr.  Kinley, 
the  Regional  Director  cites  criticism  and  condemnation  of  the  Xorfh- 
west  Fisheries  Program  by  Indian  people  as  an  important  factor  in 
seeking  Mr.  Heckman's  transfer  or  removal  from  that  program.  Also, 
he  invokes  a  "responsibility"  "not  to  take  an  adverse  position  regarding 
the  political  aspects  of  this  matter."  Is  this  statement  regarding  the 
"political  aspects"  of  the  same  character  as  that  statement  in  he  Jan- 
uary 12  Briefing  Paper  for  Director  Greenwalt  asserting  that  "it  may 
be  politically  impossible  or  undesirable  to  implement  court  decisions  in 
these  or  similar  instances"  ?  Which  tribal  or  Indian  organizational  offi- 
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cials  and  bodies  sought  removal  of  Mr.  Heckman  from  that  program, 
if  any,  and  what  was  the  nature  of  the  top  ten  complaints  entered 
against  him  or  the  program  under  his  direction  which  the  Department 
regarded  as  valid  or  legitimately  requiring  his  removal?  If  you  have 
received  written  or  recorded  requests  from  Members  of  Congress  re- 
questing Mr.  Heckman's  removal  from  that  program,  please  either 
provide  their  names  or  their  combined  total  number. 

22.  Contradictory  private  and  public  statements  or  communications 
are  on  hand  regarding  the  future  plans  for  the  Northwest  Fisheries 
Program.  Agency  internal  documents  talk  of  a  "3  year  phase  out", 
while  others  use  a  briefer  period,  and  others  deny  any  fundamental 
changes.  The  USF&WS  has  also  referred  to  a  plan  of  maintaining  a 
"o  man  advisory  staff  at  Turn  water".  A  training  priority  "to  train  tri- 
bal employees  in  fisheries  techniques"  appears  to  be  the  only  consist- 
ently stated  plans  for  "phase  out"  or  "phase  in"  dismantling  and  re- 
placement of  the  present  Program. 

(a)  On  January  23, 1976,  the  Northwest  Fisheries  Program  was  then 
employing  "eleven  permanent  and  five  temporary  biologists  and  ten 
technicians  and  laborers."  What  training  program  does  the  Fish  and 
Wildlife  Service  contemplate  for  training  tribal  members  for  equip- 
ping the  Tribes  with  the  trained  technical  and  profesional  biological 
expertise  equivalent  to  that  staff  presently  employed  in  the  existing 
program  ?  Have  the  trained  and  professional  personnel  needs  of  the 
Tribes  been  identified  before  proceeding  fully  into  a  training  program  ; 
and,  if  so,  who  or  what  agencies  have  identified  or  determined  those 
needs?  Has  the  Bureau  of  Indian  Affairs  participated  with  USF&WS 
in  devising  the  contemplated  training  program,  its  necessary  budget- 
ary support,  and  in  clarifying  both  its  objectives  and  its  probable  re- 
sults ?  Which  Tribes  have  been  directly  involved  in  this  planned  "phase 
out-Phase  in"  venture,  and  which  Tribes  have  not  been  involved? 
Which  Tribes'  professional  expert  and  trained  technical  personnel 
needs  will  have  been  adequately  satisfied  at  the  completion  of  the  pro- 
posed "training  program"  with  sufficient  capacity  to  manage  their 
tribal  fishery  resources  without  undue  State  interferences  or  objec- 
tions? Or,  as  has  been  questioned  by  interested  parties,  does  the  De- 
partment and  USF&WS  contemplate  that  they  will  be  able,  at  the  end 
of  this  proposed  plan  of  training,  to  leave  the  Tribes  with  full  confi- 
dence that  the  Tribes  would  even  have  the  capacity  to  manage  the 
State's  half  of  the  fish  resources  ? 

(b)  Please  provide  the  definitive  plans  that  the  Fish  and  Wildlife 
Service  are  now  starting  to  undertake  in  assistance  to  the  BIA  and  the 
Western  Washington  and  Columbia  River  Indian  Tribes  with  respect 
to  these  important  natural  resources.  Also,  provide  evidentiary  docu- 
mentation of  the  BIA's  and  Indian  Tribes'  involvement  in  the  formula- 
tion of  these  plans. 

Mr.  Secretary : 

There  are  doubtlessly  several  carelessly  phrased  questions  in  this 
lot.  We  do  trust  you  will  undertake  to  have  all  requests  and  questions 
responded  to  as  soon  as  possible  and  to  the  best  of  the  several  agencies' 
personnel  abilities. 

Most  Respectfully, 

Hank  Adams. 
Chairman,  Task  Force  No.  1. 
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